Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Fifial rules are those which
have appeared in the Register 15t as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Preambie and the full
text in the next available issue of the Arizona Administrative Register after the final rules have been submitted for filing and

publication.
NOTICE OF FINAL RULEMAKING
TITLE 4. PROFESSIONS AND OCCUPATIONS
CHAFPTER 21. BOARD OF OPTOMETRY
PREAMBLE
1. Sections Affected Rulemaking Action
R4-21-103 Amend

2. The specific avthority for the rulemaking, including both the anthorizing statute (general} and the statutes the rules are
implementing (specific): = .
Authorizing statute: AR.S. § 32-1704(A)

Implementing statute: AR.S. §§ 32-1727, 32-1773, 39-121.01, and 39-121.03

3. The effective date of the rules:
September 14, 1998

4. A list of all previous nofices appearing in the Register, addressing the final rule:
Notice of Docket Opening: 4 A.AR. 331, January 30, 1998

Notice of Proposed Rulemaking: 4 A AR. 462, February 20, 1998

5. The pame and address of agency personnel with whom persons may communicate regarding the rulemaking: .

Name: Ms. Alexis Kjellstrom

Address: 1400 West Washington, Room 230
Phoenix, Arizona 85007

Telephone: (602) 542-3095

Facsimile: (602} 542-3093

6. An explanation of the rule, including the agency's reasons for initiating the rule:
AR.S. § 32-1774 prohibits nonresident dispensers from filling a prescription for replacement soft contact lenses without having
registered with the Board of Optometry and paid the required registration fee. A.R.S. § 32-1773(B) requires the Board to set a
fee for nonresident dispenser regisiration and registration renewal. A.A.C. R4-21-103 is being amended to add a new subsection
that establishes the fees to register and renew registration as a nonresident dispenser.

7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this state:
. Not applicable.

8. Thesummary of the economic, small business and consumer impact:
The Board of Optometry will incur only minimal expenses in implementing the new nonresident dispenser Iaw. Besides the cost
of the consultant assisting the Board with these rules, expenses will be incurred in the biennial registering of nonresident dis-
pensers and in notifying nonresident dispensers who fill prescriptions for replacement soft contact lenses of the new registration
requirement. Costs to individual nonresident dispensers who register will be $500 every 2 years. At present 40 to 50 have been
identified. There should be no other cost impacts.

9. A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):

Form changes were made to the rules in response to comments provided by the Office of the Secretary of State following the fil-
ing of the Notice of Proposed Rulemaking as well as 1 clarification. In response to GRRC staff review comments, additional
rewordings were made to existing rule language as well as form changes and the shortening of the newly adopted rule subsec-
tion to eliminate redundancy. The changes include a correction to the name of the Title in which the rules are found by deleting
the word “Commerce”, the delefion of decimal points and zeroes to the right of the decimals in monetary amounts, and the addi-
tion of “biennial™ before “renewal” in the new subsection to clarify that renewal of registration for a nonresident dispenser is

e
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10.

11.
Not applicable.

12. Incorporations by reference and their location in fhe rules:
None,

13. Was this rule previously adopted as an emergency rule"'
Not applicable.

14. The full text of the rules foliows:

ARTICLE 1. GENERAL PROVISIONS
Section

Notices of Final Rulemaking

every 2 years. In addition, the new subsection (1Y) was revised to remove the phrase “for the purpose of filling preseriptions for
replacement soft contact lenses” because that is part of the definition of “nonresident dispenser™,

A summary of the principal comments and the agency response to them:

No comments were received.

Anvy other matters prescribed by statute that are applicable to the specific agency or" fo_any specific rule or class of rules:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 21. BOARD OF OPTOMETRY

R4-21-103.  Fees

ARTICLE 1. GENERAL PROVISIONS

R4-21-103. Fees

A.

In addition to fees established by A.R.S. § 32—1727 the the

Board shall charge license fees as follows fees-relating-to
hieenses-are:

1. License jssuance fee: $150:00 in even-numbered years
and $300:60 in odd-numbered years,

2. Biennial license renewal fee: $300:68.

C
b.

records undcrﬁade—gur—&u&nt—te AR.S. §§ 39-121.01 or 39-
121.03:

1. Noncommercial copy:
a. 53¢ per name and address for directory listings or
15¢ each if printed on labels,
b.  25¢ per page for other records;
2. Commercial copy:
a. 25¢ per name and address for directory listings or
35¢ each if printed on labels,
b. 504 per page for other records;
3. Record searches: $25:00 per hour, after 1st first 15 min-
utes. :
Pamphlets containing optometry statutes and rules: $5-06.
An applicant for registration or biennial registration renewal
as a nonresident dispenser shall pay to the Board a fee in th

amount of $500.

B. A person requesting public records shall pay Fhe-Beard-will
eharge the following fees for searches and copies of Board its
NOTICE OF FINAL RULEMAKING
TITLE 4. PROFESSIONS AND OCCUPATIONS
CHAPTER 46. BOARD OF APPRAISAL
PREAMBLE
1. Sections Affected Rulemaking Action

R4-46-101 Amend
R4-46-103 Amend
R4-46-104 Amend
R4-46-106 Amend
R4-46-201 Amend
R4-46-202 Amend
R4-46-203 Renumber
R4-46-203 New Section
R4-46-204 Renumber .
R4-46-204 Amend
R4-46-205. Renumber .
R4-46-205 Amend
R4-46-206 Renumber
R4-46-206 Amend
R4-46-207 - Renumber
R4-46-207 . - Amend
R4-46-208 Renumber
R4-46-208 - New Section
R4-46-209 Renumber
R4-46-209 Amend
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R4-46-210 Renumber
R4-46-210 Amend
R4-46-301 Amend
R4-46-302 Repeal
R4-46-302 Renumber
R4-46-302 Amend
R4-46-303 Renumber
R4-46-303 Amend
R4-46-304 Renumber .
R4-46-304 - New Section
R4-46-305 - Repeal
R4-46-305 Renumber
R4-46-305 Amend
R4-46-306 Renumber
R4-46-401° Amend
Article 5 Amend
R4-46-501 Amend
R4-46-502 Amend
R4-46-503 Amend
Article 6 Repeal
Article 6 New Article
R4-46-601 Repeal
R4-46-601 New Section -

R4-46-602 . : New Section

The_specific_guthori

implementing (specific):
Authorizing statute: AR.S. § 32-3605

Implementing statutes: A.R.S. §§ 32-3601, 32-3604, 323605, 32-3606, 32-3607, 32-3619(E), 32-3620, 32-3621, 32-3625(D),
32-3625(G), 32-3655 .

The effective date of the rules:
October 1, 1998

A list of all previons notices. appearing in the Register addressing the final rule; ..
Notice of Rulemaking Docket Opening: 3 A.A.R. 2976, October 24, 1997

Notice of Proposed Rulemaking: 4 A.A.R. 392, February 13, 1998
Notice of Public Information: 4 A.A.R. 563, February 20, 1998_

The name and address of agency personnel with whom persons may communicafe regai-ding the rules:
Name: Shirley L. Berry ‘

Address: Board of Appraisal
1400 West Washington, Suite 360
Phoenix, Arizona 85007

- Telephone: (602) 542-1539

Fax: . (602) 542-1598

An explanatien of the rule, including the agenéz’s reasons for iniﬁating the rule: -

All rules are written to comply with the provisions of Title XI of the Financial Institutions Reform, Recovery and Enforcement
Act of 1989, and state statutes applicable to real estate appraisers and property tax agents. Changes in existing rules are planned
to help clarify and give meaning to the rules. .

R4-46-101 - Definitions - provides definitions of terms used in the subsequent sections.

R4-46-103 - Board Records; Public Access; Copying Fees - prescribes the manner in which the Board shall maintain and make
records available.

R4-46-104 - Confidential Records - governs the confidentiality of records balancing the privacy rights of persons with the pub-
lic’s right to access records.

R4-46-106 - Fees - specifies the amount of each fee the Board may collect. _
R4-46-201 - Appraiser Qualification Criteria - sets the requirements for qualification as an Arizona licensed/certified appraiser.
R4-46-202 - Application for License or Certificate - requires an application, test, and fees for license or certificate eligibility.

R4-46-203 - Procedures for Processing Applications - sets procedures and establishes time frames for the application process.
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R4-46-204 - Appraiser Examinations - sets exam requirements for scheduling, excused absence, forfeiture, subject matter, and
recxamination.

R4-46-205 - Issuance of a License or Certificate - provides criteria for issuance of license or certificate,

R4-46-206 - Hearing on Denial of a License or Certificate - provides due process to a licensee or certificate holder after denial
of license or certificate. :

R4-46-207 - Renewal of a License or Certificate - sets forth requirements for renewal of a license or certificate.

R4-46-208 - Renewal of an Expired License or Certificate - provides for renewal of an expired license or certificate within the
given time period.

R4-46-209 - Replacement License or Cettificate - provides a procedure for replacing a license or certificate.
R4-46-210 - Change of Address - sets the time period for notifying the Board about a change of address.

R4-46-301 - Investigations, Informal Proceedings, and Summary Suspensions - requires investigation of violations by the Board
and governs actions taken as a result of investigation.

R4-46-302 - Formal Hearing Procedures - sets procedures for providing notice, using a hearing officer, conducting the hearing,
and making and maintaining a record of the hearing, and establishes consequences for failure to appear.

R4-46-303 - Rehearing or Review of the Board’s Decision - provides for rehearing of the Board’s decision, including time
frames and required procedures.

R4-46-304 -~ Conviction and Judgement Disclosure - requires Parties to disclose convictions of acts that would relate to their
duties.

R4-46-305 - Terms and Conditions of Reapplication - provides a procedure for reinstatement and sets a criterion for determina-
tion and limitation of the right of reinstatement.

R4-46-401 - Standards of Appraisal Practice - incorporates standards governing appraisers. This rule was changed from the pro-
posed text to include the latest publication of the Uniform Standards of Professional Appraisal Practice.

R4-46-501 - Course Appro{ral - provides for Board approval of prerequisite and continuing education courses and sets Tequire-
.ments and criteria for course provider approvai.

R4-46-502 - Course Equivalency Approval - allows an applicant to obtain course approval by demonstrating equivalency to pre-
viously approved courses, . .

R4-46-503 - Hearing on Denial of Course Approval - allows for a hearing if the Board denies course approval.
R4-46-601 - Standards of Practice - sets standards for disciplining Property Tax Agents.

R4-42-602 - Disciplinary Proceedings; Board Action; Notice of Reguirements - establishes the procedures which the Board will
use to process hearings and disciplinary matters involving Property Tax Agents.

7. A showing of sood cause why the rule js necessar to promote a statewide interest if the rule will diminish a previous erant of

anthority of a political subdivision of this state:
Not Applicable.

8. The summary of the economic. small business, and_consumer impact;

Groups that would be affected primarily would be the Board of Appraisal, the licensed or certified appraisers, the public, and
other agencies. Consideration was given to the cost of Board enforced compliance, including possible court costs. Cost of fees
to the appraisers and property tax agents, possible litigation fees, education fees were considered, and loss of income. Cost or
revenue to the course providers was considered. Public’s right to access records and cost associated were considered. Impact of
possible losses to the public were considered. A reduction in initial and renewal application fees has been included as has been a
reduction in the fee for review of a course previously approved. The majority of the rules have been in effect since the Board
was established and there should be no appreciable change in the economic impact.

9. A description of the change lemental notices, and final rules: -
A notice of Public Information on Proposed Rules was published changing the oral proceeding date. Changes as a result of the
oral proceedings and suggested changes from the Secretary of State and GRRC’s review were included in the original rule pack-
age. At the request of GRRC after the rule package was tabled, the Board’s representatives met individually with each of the
public commentators. In addition the Board met with all interested Parties at an open meeting. The changes adopted are con-

tained in this package which supplements our original package. A complete description of the changes are contained in the Con-
cise Explanatory Statement,

10. A summary of the principal comments and the agency response to them: _
h The primary comments were concerning the fee structure and modifications to the disciplinary process. The Board made
changes to the fee structure to reduce initial licensing and certification fees and to reduce the renewal fees as well as to reduce

the fees for review of a course previously approved. The Board made modifications to the disciplinary process to add clarity to
the procedure., :

LS
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11.
Not applicable.

12. Incorporations by reference and their location in_the rules;

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

Appraiser Qualification Criteria, established by the Appraisal Foundation, dated February 16, 1994, The location in the rules is

R4-46-201(A).

National Uniform Exafnination Content Outline, dated November 4, 1993, published by the Appraisal Foundation. The location

in the rules is R4-46-204(D).

Uniform Standards of Professionat Appraisal Practice, 1998 Edition published by the Appraisal Foundation. The location in the

rules is R4-46-401.

13. Was this rule previously adopted as an emergency rule?
No.

14. The full text of the rules follows:

TITLE 4. PROFESSIONS AND OCCUPATIONS:

CHAPTER 46. BOARD OF APPRAISAL -

: .ARTIC'LE 1. GENERAL PROVISIONS
Section
R4-46-101.  Definitions
R4-46-103.  Board Records; Public Access; Copy Fees

R4-46-104. Confidential Records
R4-46-106.  Fees

ARTICLE 2. LICENSING AND CERTIFICATION

R4-46-201,  Appraiser Qualification Criteria

R4-46-202.  Application for Original License or Certificate

R4-46-203.  Procedures for Processing Applications

R4-46-204 R4-46-203 Appraiser Examinations

R4-46-205 R4-46-204 Issuance of a License or Certificate

R4-46-206 Rd—46-205 Hearing on Denial of a License Licensure
or Certificate Certifieation

R4-46-207 R4-46-206 Renewal of a License or Certificate

R4-46-208 Renewal of an Expired License or Certificate

R4-46-209.R4-46-207 Replacement License or Certificate

R4-46-210.R4-46-208 Change of Address

ARTICLE 3. HEARINGS AND DISCIPLINARY
PROCEEDINGS

R4-46-301.  Investigations: Informal Proceedmgs, Summary
Suspensions Diseiplinery—Proceedings:—Board
Action; Netice Reguirements

R4-46-302. Rd-46-303-Formal Hearing Procedures
R4-46-303.R4-46-304 Rehearing or Review of the Board’s Deci-
sions

R4-46-304 R4-46-385:Conviction and Judgement Disclosure
Puty-te-Diselose-andlor _ Bty
£ Civit Tud
R4-46-305 R4-46-306:Terms and Conditions of Reapplication
After Revocation
ARTICLE 4.STANDARDS OF PRACTICE
R4-46-401. . Standards of Appraisal Practice

ARTICLE 5.PREREQUISHEEPUCATION COURSE
APPROVAL

R4-46-501.  PrerequisiteEducation Course Approval
R4-46-502.  Prerequisite—FEdueation Course Equivalency

ARTICEE-6-CONTINUING-EDUCATION

R446-60L Continuine EducationC A !
ARTICLE 6. PROPERTY TAX AGENTS

R4-46-601,  Standards of Practice
R4-46-602.  Disciplinary Proceeglngs, Board Action; Notice
Requirements

ARTICLE 1. GENERAL PROVISIONS

R4-46-101. Definitions
In these rules, unless the context otherwise requires: .

¥ “Arizona or State Certified General Appraiser” means
the State Certified General Real Estate Appraiser_classi-
fication Glessifieatien set forth in ARS. § 32-
3612(A)1) and corresponds to the Certified General
Real Property Appraiser classification Classifieation of
the Appraisal Foundation.

2. “Arizona or State Certified Residential Appraiser”
means the State Certified Residential Real Estate
Appraiser classification Classifiention set forth in
ARS. §32-3612(A)2) and corresponds to the Certified
Residential Real Property Appraiser classification €las-
sifiestion of the Appraisal Foundation.

3. “Arizona or State Licensed Appraiser” means the State
Licensed Real Estate Appraiser classification Classifiea-
tien set forth in ARS. § 32-3612(A)(3) and corre-
sponds to the Licensed Real Property Appraiser
classification Classifieation of the Appraisal Founda-
tion.

4 “Appraisal Foundation™ means the educational organi-
zatior, es defined in by AR.S. § 32-3601(3), which is
the parent organization of the Appraiser Qualifications
Board and the Appraisal Standards Board. The
Appraisal Foundation is located at 1029 Vermont Ave.,

6: Appraiser” means an Arizona Licensed Appraiser, an
Arizona Certified Residential Appraiser, or an
Arizona Certified General Appraiser.

Approval % “Appraiser Qualifications Board” means the board of
R4-46-503. Hearing on Denial of Prereguisite—Eduestion the Appraisat Foundation organized to establish qualifi-
Course Approval cation criteria for state-licensed and certified appraisers.
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8: “Board” means the Arizona Board of Appraisal estab-
lished by A.R.S. § 32-3604. For the purposes of Article
3, the term “Board” includes any administrative law
]udgc uscd or contracted for by the Board

S

16- “Course Prowder” ﬁPrevléefﬂ means any organmatmn
or individual offering prerequisite or continuing educa-
tion courses.

[

‘Formal Complaint” means notice of allegations issued
by the Board pursuant to R4-46-302.
19: “Party” means each person or agency named or admitted
as a party or properly seeking and entitled to participate
in any proccedmg bcforc the Board

&

L . onti i

‘Respondent” means Appraiser, Course Provider, Property
Tax Agent, orany other party responding to a motion or
a progeeding before the Board.

+3- “Rules” mecans the Asi

reguirements set forth in the Arizona Administrative

Code, TltIe 4, Chapter 46. Arizena-Board-of-Appraisal

rales:
“USPAP” means the Uniform Standards of Professional
Appraisal Practice.

R4-46-103. Board Records; Public Access; Copying Fees

A. The Board shall keep-maintain all records reasonably neces-
sary or appropriate to maintain an accurate knowledge of its
official activities including, but not limited tos; applications
for an & inifial license prcertificate; renewal; applications: o
examination results; documents, transcripts, and pleadings
relating to disciplinary proceedings and to hearings on the
denial of a license or certificate; investigative reporis; staff

an
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memoranda; and general correspondence between any person

and the Board, members of the Board, or staff members.

A person shall not removeMe Board records shall-be

removed from the office of the Board unless the records they

are in the custody and control of a Board member, 2 member
of the Board’s staff, or the Board’s attorney. The Executive

Director may designate a staff member to observe and moni-

tor any examination of Board records.

C. The Board shall provide copies Gepies of all records avail-
able for public inspection and copymg shal-be—previded
according to the procedures described in AR.S. Title 39,
Chapter 1, Article 2.

R4-46-104. Confidential Records
MW
1. 1 AExeeﬁs—pwded—m—s&bseeﬁeﬁa@—ﬂae Ques-
tions questiens contained in any examination adminis-
tered by or for the Board or in any examination
submitted to the Board for course approval shall-net-be
made-avatleble-for public-inspectionatnny-times

=

2. B Questions asked and-The the answers of individual

examinees shallnet-be-made-available-for publie inspee-
ton-or-eopying: However, the Board shall provide the
Fhe grades of each examines shall-be-maade-available for
public inspection and copying on and after the date set
by the Board for fhc release of exa.mmatmn resuits-

4. Appralsal reports or agpralsal reviews and supportmg docu-
mentation deemed confidential under TISPAP and adopted by

the Board.
R4-46-106. Fees

A. Except as provided in subséctions (D) and (E). the Fhe-Board
shall charge and collect fees for the following:fees:

1. 1mt1a1 Apphcatmn and F1rst Biennial Lmense

Mzm@ef&ﬁeé—kemée&ﬁ&lﬂﬁpmsef%

Arizons-Certified-General-Appraiser $480
2. Examination Fee $100
3. Reexamination Fee _ $100
4. Biennial Renewal of a License or Certificate $425
3. Delinquent Renewal Fee (in addition to
the Renewal fee) $25
6. Biennial Federal Registry Fee 550
7. Nonresident Temporary License or Certificate$156
8. Duplicate License or Certificate ) £
9. FeeforPrerequisite Education-Gonrses: Course Review:

a. Qualifving Education
1 Initial Review and Approval $300
ii. ¥Feefor Review of Course Previously
Approved $50 §5
Continuing Education
10 z&dm&ms&&ave—Fee—fer—Geﬂ%mmﬂg—Ed&eatm}-Qeme

_L Initial Review and Approval of:
2-hour courses $50
3-and 4-hour courses $100
Any course 5 hours or longer $150

October 9, 1998
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R4-46-201.,  Appraiser Qualification Criteria

A.

I

ARTICLE 2. LICENSING AND CERTIFICATION D,

Notices of Final Rulemaking

ii. Pee—for Review of Course Previously
Approved $50 85

A _person Peyment-ef-fees shail pav fees be-made by cash,
certified check, cashier’s check, or money order payable to
the Arizona Board of Appraisal.
A person making a public record request shatl pay the Board
the reasonable cost of reproduction consistent with AR.S.
Title 39, Chapter 1. Article 2. The person shail pay for the
Board’s cost of reproduction by cash, certified check, cash-
ier’s check, or money erder.
The feg for an initial application filed after November 30,
1998 and before December 1, 2000 shall be $300.00
The renewal application fee for g license or certificate expir-
ing after November 30, 1998 and before December 1. 2000
shall be $225.00.

Regardiess of whether a transaction is federally refated:

1. A State Licensed Residential Appraiser is limited to
transactions involving 1 to 4 family residential real
property having a valpe of less than i million dollars

Except as provided in subsections (B) and (C). an applicant
for_the applicable clagsification of license or_certificate

" n ; A . = and not involving complex 1 to 4 family residential real
should meet that elassification’s Appraiser Qualification Cri- property.
trz—%-——-—3’———-°-9—————~—————“ "lséabf;s;‘:d\?hizge a*:‘e il‘;zfal;::‘;;dgt“’r“eg’r: ;fe:n ge; 2. A State Certified Residential Appraiser is limjted to the
ruary 16, 1594, which are mcorporateg by IEIerence and on s i _
file with the Board and the Office of the Secretary of State. —99—1’—---—~——§—(—K-lsf e Ofeml".tﬁ'c"’i Sgct f"rﬂ‘] Y A] 'RE'S' 32-3612(A ;; :

This incorporation by reference includes no future additions
or amendments, A copy of the Appraiser Qualification Crite-
:a may be obtamed frgm the Board or the Appraisal Founda-

The incorporation bv reference in subsection (A) does not
govern an Appraiser’s scope of practice, The scope of prac-
tice for each classification of license or certificate is set forth
in AR.S. § 32-3612(A). The incorporation by reference in
subsection (A) does not govern the minimum amount of
experience, measnred in hours or years, necessary for certifi-
gation, The minimum experience required for certification is

set forth in ARS § 2-3615(A! Aﬂzeﬂa—lﬂeeﬂsed-ke&}

R4-46-202. Application for Oxiginal License or Certificate

A. An applicant for a state cerfificate or license shall submit a
completed application accompanied by the appropriate-initiat
application fee. Once the application has been filed, ne fees
are non-refundable. will-berefunded-to-the-appheant:

An applicant for any classification of a license or certificate
shall complete at least 2 hours_of course work covering 1. Meet the qualification criteria contained in AR.S. Title
Al R S, Tttle 32, Chapter 36 and these rules. Aﬁzeﬂa-eemﬁeé 32, Chapter 36, Article 2 and these rules:

2. Achieve a passing score on the_applicable exammatlon.

AR.S. § 32-3626; .
3. Pay all required application and examination fees:
4. Pay the hiennial federal registry foe: and
5. Comply with the requirements of AR.S. § 32—3611

To bc ehglble for a hcense or certlﬁcate, an a_t_rpl:cant shall H o

required by R4:46-204(D), unless exempted under - . -
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C. An applicant shall meet all requirements for a license or cer-
tificate within 1 _year of filing the application or the appli-
cant’s_file will be closed and the applicant shall reapply,
meeting the requirements of R4-46-202(B). The Board shall
notify an applicant whose application has been closed by cer-
tified mail or personal service at the applicant’s last known
address of record. Notice "is complete upon deposit in the

U.S. mail or by service as permitted under the Arizona Rules
of Civil Procedure

R4-46-203. Procedures for Processing Applications
A. To comply with AR.S Title 41, Chapter 6, Article 7.1, the

Board establishes the following time-frames for all licenses

and certificates:

1. The Board shall notify the applicant within 435 days of
receipt of the application that it is either complete or
incomplete. If the application is incomplete, the notice
shall specify what information is missing,

2. The Board shall not substantively review an application
until the applicant has fully complied with the require-
ments of R4-46-202. The Board shall render a final
decision not later than 45 days after the applicant suc-
cessfully completes ali requirements of R4-46-202.
Althoughtheapplicantmayhaveupto | yeartocomplywith
requirements_of R4-46-202, the overall time-frame for
Board action is 90 days, 45 days for administrative com-
pleteness review and 45 days for substantive review.

B. If the Board denies a Jicense, the Board shall send the appli-
cant written notice explaining:

The reason for denial, with citations to supporting stat-

utes or rules:

2. The applicant’s right to seek a hearing to challenge the
denial: and

The time periods for appealing the denial,

R4-46-204.8:4-46-203-Appraiser Examinations
A. The Board shall not schedule an applicant for Fitne—and
Place--Applieants-will-net-be-scheduledfor an examination
until the applicant has they-heve completed all of the prereg-
unisite education requirgments requirernent
B. If the test provider does not allow for a test on demand. an
applicant shal] file an application to take an examination at
least 45 days prior to the examination date.
C.B-Rescheduling; excused absence; forfeiture
1. Except as provided in subsections (2) and (3).~BX}2);
the Board shall not provide an applicant whe-has-beer
scheduled for an-a-partiewlar examination date with will
net-be-rescheduledfor a later examination date pnless
the applicant files a new application and pays a reexam-
ipation fee, wﬂ-heut—ﬁ%mg—eﬂether—&pphe&&eﬂ-&&d fees;

[

=

=

[

The Board An—applicant may grant be sranted an
excused absence from a scheduled examination if the
applicant provides evidence satisfactory to the Board
that the absence was the direct result of an emergency
situation or condition which was beyond the applicant’s
control and which could not have been reasonably fore-
seen by the applicant. An applicant shall promptly make
a~A request for an excused absence must—be—tnade
promptly in writing and support the request with seust

iste documentation verifying
the reason for the absence. A request for an excused
absence received more than 15 days after the examina-
tion date will be denied unless the applicant was unable

[
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to file a timely request due to the same circumstances
that prevented the applicant from taking the examina-
tion.

3. An spplicant mav request that the applicants examina-
tion date be rescheduled if the request is made at least 15
days before the originally scheduled examination date.

D.€:Subject Matter

Each applicant shall take an examination for the applicable classi-
fication of license or certificate that covers the subject matter set
forth in the National Uniform Examination Content Qutline, dated
November 4, 1993, which is incorporated by reference and on file
with the Board and the Office of the Secretary of State. This incor-
poration by reference contains no future additions or amendments.
A _copy_of the outline may_be obtained from the Board or the
Appraisal Foundation.

E.B: Reexamination ‘
I. An apphcant for a license licensure-or cemﬁcate eertifi-
eation who fails to pass an examination or fails to appear

for a scheduled an examination fer-which-the-appheant
hes-been-seheduled may schedule another examination

by filing a new upeﬁ-vmﬁeﬁ application an d paying te
the
reexamination fee.

October 9, 1998
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ividualwho-fails nation-5 ;

R4-46-205.R4-46-204.Issuznce of 2 License or Certificate

An applicant who has met the appraiser qualification criteria pre-
scribed in R4-46-202(B), achieved a passing score on the applica-
ble_examination, and paid the application and biennial federal
registry fees shall be issued a license or certificate which entitles

the applicant to practice as an Appraiser for the term of the license
or certificate.

R4-46-206.R4-46-205-Hearing on Denial of a_License Licen

sure or Certificate Certifieation

Pursuant to ARS. § 41-1065, any applicant denied a_license

{ieensure or certificate sertifieation by the Board may file a written

request for hearing, within 30 45 days after issuance reeeipt of the

notice of the denial; Any hearing shall be conducted under the
formal hearing procedures prescribed in Article 3 of these Rules.-a

R4-46-207 Rd-46-206 Renewal of a License or Certificate

A. No later than 30 days before expiration of an Appraiser’s
license_or certificate, an Appraiser seeking to renew the
license or certificate shall submit a completed application
accompanied by the appropriate renewal application fees.
Once the application has been filed, fees are non-refundable.
To be eligible for a renewal of a license or certificate, an
applicant shall:

Meet the requirements of ARS8, Title 32, Chapter 36,

and these rules:

2.  Meet the continuing education requirements set forth in
the Appraiser Qualification Criteria incorporated by ref-
erence in R4-46-201(A): -

- Pay the rencwal and biennial federal registry fees,

B In addmon to the requirements in subsection (A), effective
October 1, 2000, a renewal applicant shall demonstrate com-
pletion_of a minimum of 14 hours of course work in TYSPAP
within 4 years prior to expiration-of the license or certificate.
Courses used to satisfy this requirement cannot be used fo
satisfy the requirements of subsection (A}2) unless the
course was completed within 2 years prior to the expiration
of the license or certificate.

C. Ifithe last day for filing falls on a Saturday, Sunday, or legal
holiday; the Appraiser may file the renewal form on the next
business day.

o

U.)
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R4-46-208. Renewal of an Expired License or Cerfificate

A. An Appraiser may renew a license or certificate which has
expired within 90 days of expiration. If the last day fallson a
Saturday, Sunday, or lepal holiday, the Appraiser may file a
renewal on the next business day.

B. To apply for renewal of an expired license within the 90 day
period, an Appraiser shall comply with the reguirements of
R4-46-207 and submit the delinquent renewal fee prescribed
by R4-46-106. Once an application for renewal of an expired
license or certificate has been filed, fees are non-refundable.

C. An Appraiser who fails to seek renewal within the time pre-
scribed by this mle shall re-apply. meeting the requirements

of R4-46-202(B),

R4-46-209-R4-46-20%Replacement License or Certificate

If an original license or certificate has been lost, damaged, or
destroyed, or if the name of a licensee or certificate holder has
been legally changed, the Appraiser s-lieensee-or-certificate helder
may obtain a replacement duplieate license or certificate te-repleee
the-original-license—or certifieste by filing the applicable a-pre-

seribed form and paying a _copving the-apprepriste fee to the
Board.

R4-46-210.R4-46-208- Change of Address

Licensed-or-eertified Appraisers appraisers and applicants for a
license or certificate Heensure-or-ecrtifieation shall must notify the
Board in writing of any change in permanent business or residence
address within 10 business werking days of the sueh change.

ARTICLE 3. HEARINGS AND DISCIPLINARY
PROCEEDINGS

R4-46-301. Investigations; Informal Proceedings: Summary
Suspensmn memm_

A. The Board shall may investigate a written complaint alleging
any-apperent violations of A R.S. Title 32, Chapter 36, or any
of these Rules, Within 14 days after receipt of 2 complaint
the Board shall notify the Respondent and provide the
Respondent the opportunity to submift a written response
within 21 days from the date of notice of the complaint. The
notice shall include a copy of the complaint and request that
the respondent address issues referred to in the complaint.
The Respondent may reguest and the Board may grant a con-
tinuance not to_exceed 30 days upon a showing of good
cause.
B. Investigation
1. After receipt of the Iesponse or expiration of 21 days, as
extended. whichever is earlier, the Board shall reyiew
the complaint to determine if further investigation is -
necessary. If the Board determines firther investigation
is necessary the Board may employ an investigator or
investigators and shall notify the Respondent of the
pending investigation.

2. When a Respondent’s name appears on an agenda the
Respondent shall be notified according to AR.S. Title-
38, Chapter 3, Article 3.1,

3. Ifamatter is not resolved within 18 months of receipt of
the response, it will be scheduled for revigw to deter-
mine if good cause exists to continue the investipation

further. R4-46-301(B) is not retroactive, R4-46-301{B)
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only applies to investizations commenced after October
1. 1998, If, after completing its investigation, the Board
finds that further action against the Respondent
appraiser is not merited, the matter shall be dismissed.

Any time after a complaint has been filed against a Respon-
dent, but not later than 15 days prior to a scheduled formal
hearing, the matter may be resolved by a settiement in which
the Respondent agrees to accept discipline by consent in lieu
of a disciplinary order. Discipline may include, but is not lim-
ited to, surrender or suspension of a license or certificate, a
requirement that the Respondent successfully complete edu-
cation courses, a requirement that the Respondent limit his or
her scope of practice, or a requircment that the Respondent
submit work product for professional peer review, If the
Board determines the proposed settlement will adequately
protect the public, the Board may accept the offer, with or
without admissions, and enter an order of discipline con-

sented to by the Respondent, incorporating the proposed set-
t!cment H—ﬂ}e%e&rd—ﬁnés—thﬁ%aﬁperﬁea—eﬁeveeimn—may

eipkﬂafy—preeeedi—ags- Statements made for the pumgg e of
settlement are not admissible in a formal hearing,

If, after evaluation of the complaint and any written response,
in the opinion of the Board, it appears the Respondent is or
may be in violation of the Board’s rules or statutes, the Board
may request an_informal hearing with the Respondent. The
Board shall provide the Respondent with 20 days notice of
the date and time of the informal hearing from the date notice
is mailed via certified mail or otherwise served as provided in

‘the Arizona Rules of Civil Procedure. The notice of informal

hearing shall include a statement of the matters asserted and

issues involved, the Respondent’s right to appear with or.

without legal counsel; and the Respondent’s ri a formal
hearing, held pursuant to A.A.C. R4-46-302. __ The Respon-
dent may request and the Board may grant a gontinuance not
to exceed 30 days upon a showing of good cause. During the
informal hearing the Board shall swear witnesses, question
the Respondent and witnesses, and deliberate. If the Board
finds a violation of the rules or statutes. but the violation is
not of sufficient seriousness to merit suspension or revoca-
tion, it may take any or all of the following actions:

Issue a decree of censure;

M g

Set a time period and terms of probation sufficient to
protect the public welfare and safety and to educate the
Respondent concermned. The Board may require the
Respondent to:

Submit to an examination;
Obtain training or education:
Submit to supervision or peer review; or

Accept restrictions on the nature and scope of the
Respondent’s practice.

oo i

E.D-If the Board finds that the public welfare or safety impers-

tively requires emergency action and incorporates a finding
to that effect in its order, the Board may order a summary
suspension efe-lieense-or-certifiente pending proceedings for
revocation or other action. If Inthe-event-that sueh an order
of summary suspension is issued, the Board shall serve the
Respondent appraiser shall-beserved-with a written notice of
summary suspension and formal hearing, listing setting forth
the charges-made against the Respondent appraiser; and set-
ting a formal hearing within 30 days.

E A Resgondent may refuse a request to appear at an informal
hearing.
" Volume 4, Issue #41 .
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R4-46-302 R4-46-303: Formal Hearing Procedures

A. The Board shall issue a notice of hearing and formal com- -

B.

plaint for formal disciplinary proceedings ift _
1. The Respondent refuses an invitation to an informal
hearing:

After an informal hearing, the Board determines suspen-
sion or revocation may be warranted;

The Respondent is apgrieved by the Board’s decision in
an informal hearing: or

After completing its investigation, the Board finds that
suspension or revocation may be warranted.

[« P

[

A-Notice-procedures: Except as provided in R4-46-301(E).B%

the Board shall prov1d notlce of a forma! hcarmg to a
Responcien’;

given-to-the license-or-ceriifiente-helder at least
30 days prior to the date set for the hearing. The Board shafl

notify the Respondent Netiee-shall- be-served personallvorby -

certified mail or personal service at the Respondent’s to-the
address last known address of record by-the-Beard. Unless
otherwise specified, any notice provided for in these Rules is

complete upon deposit in the 13.8. mail or by service as per-
mitted under the Arizona Rules of Civil Procedure.

C.B- On its own motion or a motion of a party and a showing of

good cause, the Board may hear a case or have the case heard
by an administrative law judge. The Board shall not deny the
motion without pood cause. The Board may accept. reject or

modify the administrative law judge’s recommended deci-

sion and shall issue a f nat ordcr Hearmg—@fﬁeer—'[lhe—Baafé _

D.€Board Hearings:

Page 2928

1. The Board may conduct a hearing without adherence to
the rules of evidence used in civil proceedings. The

Board shall include the Respondent’s application and -

disciplinary records as evidence in the hearing record.

In all hearings required or permitted by statute, order of
the Board, or these Rules, the Party seeking relief has
the burden of proof and will present evidence Ist.-Con-

[
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E.B: Failure to answer or appear:

G.

1. Upon.the motion of the State, the failure Feilure of a the
Respondent to answer within 20 davs of notice of a for-
mal complaint without good cause may be deemed an
admission by the Respondent of the commission of the
acts-aet charged in the formal complaint, The Respon-
dent shall answer and defend within 10 days of the filing
of the motion to for default. In the absence of an answer
or response the The Board may grant the motion for
default, then-vacate the formal hearing and impose any
sanction provided by this Articie.
The failure Failure of a Party pasties to appear for a for-
mal hearing without pood cause shall leave the Board
free to act upon the evidence and othcr mformation at
hand without further notice
The Board shall make and keep record of a hearing and in th
gasg of disciplinary hearings or where requested by a Party or
ordered by the Board, a transcript shall be prepared and filed
with the Board. If the transcript is prepared at the request of a
Party. the cost of the transcript shall be paid by the Party

making the request, unless the Board, for good cause shown
waives assessment of th1s cost. .

[

A Party may request and the Board may grant a continuance

of a hearing date or any other deadline imposed by R4-46-
302 upon a showing of good cause.

R4-46-303.R4-46-304-Rehearing or Review of the Board’s
Decision Pecisions

A.

Except as providcd in subsection (H) of this section.{G), any
Party pasty in a contested case before the Board whe—is
aggﬁeved-by-a—deexﬁeﬂ—reﬂdefed-m-&ease may file wﬁa-the

wrmseﬁ motion for rehearing or review within 30 days aﬁe
service of the final administrative decision, Service is com-
plete upon personal service or 5 days after the date the deci-
sion is mailed to the Party’s last known address. The Party
shall attach a full supporting memorandum specifving the
grounds for the motion. efthe deeisionspeeifying the pariie-
wlar—prounds-therefore: For the purposes of this subsection
Seetien, a decision i3 shall-be-deemed to have been served
when personally delivered or mailed by certified mail to the
Party’s party’s last known address of record. reperted-resi-

denee-orplace-of business:
The opposing Party may file a response within 15 days after
service of the motion for rehearing or review, or by a date

crdered by the Board, whichever is later. The Party shall sup-
port the response with a memorandum discussing legal and
factual 1ssuesA—fe5peﬂse—te—a—meﬁeﬂ—f9Heheaﬂﬂg—may-—be

C. Either Party may reguest or the Board may order oral arpu-
ment, A—feheaﬂﬂg—er—fewew—ea? the—deerswﬂ—may—be—gf&ateé

mg

D. The Board may g@t rehearing or review for any of the fol-

lowing causes materially affecting a Party’s rights:

1. Irregularity in the administrative proceedings of the
Board agermey, or any other abuse of discretion which
deprived;whereby-the moving Party party was-deprived

of a fair hearing;

2. Misconduct of the Board or any Party pariy;

3. Accident or surprise which could not have been pre-
vented by ordinary prudence;

4, Newly discovered material evidence which could not
with reasonable diligence have been discovered and pro-
duced at the original hearing;

5. Excessive or insufficient sanction;

6. Error in the admission or rejection of evidence or other
ervors of law eeeussing at the administrative hearing or
during the progress of the proceedings or; .

7. Unjustified decision based upon the evidence, or a deci-
sion that is contrary to law.

E.BD:The Board may affirn or modify the decision or grant a
rehearing to any Party party-on all or part of the issues for any
of the reasons set forth in subsection (I?) €€ An order modi-
fving a decision or granting a rehearing shall specify with
particularity the grounds for the order. The rehearing, if
granted, shall be limited to matters specified by the Board. e

oniy-those-mattersso-speeified:

E.E-Not later than 30 15 days after a decision is rendered, the
Board may order a rehearing or review efits-deeision on iis
own ipitiative, for any reason fer which it might have granted

a feheafmg—er—seﬂewef—ﬁs—deeﬁeﬁ rehef on motion of a

G- When a motion for rehearing or review is based upon affida-
vits, they shall be served with the motion. An opposing Party
pasty may submit-within10-days-after service serve oppos-
ing affidavits with the response. Reply affidavits may be per-
mitted.

R4-46-304. Mé@s—w

Puty-toDiselose-Convietion and/for Entry-of Civil-Judzment

A. When an Appraiser, Property Tax Agent, or Course Provider
is convicted of any act which is or would be punishable as a

* felony involving moral turpitude in this state, or any crime

which is substantially related to the respective qualifications,
functions, and duties of an Appraiser, Property Tax Agent. or -
Course Provider, the convicted person shall notify the Board =
within 20 days of entry of a plea of guilty or convigtion. :

October 9, 1998 i Page 2929 - Volume 4, Issue"#.41- :




Arizona Administrative Register

Notices of Final Rulemaking

B. When a civil judgment based on fraud. misrepresentation, or
deceit in the making of any appraisal or mass appraisal is
entered against an Appraiser, Property Tax Agent, or Course
Provider, the person against whom the judgement is entered

of judgement.

shall noti the Board wnthm 20 days of en

R4-46-305, R4-46-306-Terms and Conditions of Reapplication

after Revocation

A. An applicant who re-applies Persens-reapplying after revoca-
tion of a license, certificate. eertifieation or course approval,
shall must submit an esiginal-application for license, er cer-

tificate, or course approval Heensure-orcertification-consis-
tent with these rules. Astiele2— The apphcant—Sueh
apphication shall attach have-attached-therete substantial evi-
dence to the application that the issuance of 3 the license-or
certificate, or_course approval will no longer constitute a
threat to the public welfare and safety.

B. Criterie—fordetermination-of-applicetionfor-issuanee: The
Board shall make a sueh determination of each applicaticn
that is as-it-deems consistent with the public safety and wel-
fare.

ARTICLE 4. STANDARDS OF PRACTICE

R4-46-401.  Standards of Appraisal Practice

Every state-licensed or certified Appraiser T appraiser, in perform-
ing the acts and services of a state-licensed or certified Appraiser
oppraser, shall comply with the 1995 Edition—eof the-Appraisal
StanderdsBesrd Uniform Standards of Professional Appraisal
Practice (USPAP), 1998 Edition, published by the Appraisal
Foundatlon, whlch are mcogporated by reference and ﬂet—mekud-

1 ! i i 1 ished—by i s : F i .
wrhich-are on file with the Board and the Office of the Secretary of
State. This incorporation by reference contains no future additions

or amendments. A copy of the USPAP may be obtained from the
Appraisa! Foundatlon Gep&es—ef—the-gﬁfeﬁﬂ Strmel&rdﬁ-ef—llﬁafesw

el

ARTICLE 5. BREREQUISIELDUCATION COURSE
- APPROVAL

R4-46-501. Prereguisite-Edueation Course Approval

A. A Course Provider An-appleant seeking course approval for
a-prerequisite-education—eourse shall apply to the Board on
the applicable ena-preseribed form and pay aceempeanied-by
the appropriate fee.

B. The following requiréments apply to courses submitted for
approval:

1. The Course Provider eeutse shall follow be-in-necor-
dance-with the-prerequisite education standards set forth
in the Appraiser Qualification Criteria previeusty incor-
porated by reference in R4-46-201:B33Cyand{D>:;

2. The Course Provider esurse-shall ysg fellew an outline
and a text or other written materials. The Course Pro-
vider shall furnish the Board with the outline, text, or
other written material at the time of application. Lack of

an

" Volume 4, Issue #41 o
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documentation may result in the delay or_denial of

course approval; egendadefined-by-a—eourse—sylabus
 ohall ctoF red £ loarmi

bich includes.d s o

3. If a course is required for a license or certificate, the
Course Provider shall give a comprehensive examina-
tion pertinent to the topics addressed in the course.

4.3 The Course Provider esurse-getivities shall conduct the
course be-eenducted in a setting physically suitable to
the educational activity of the program; and

5. The Course Provider shall submit proof of compliance
with the following standards. The Course Prowder shali
4." a rALn o oo " by

a. Apply %he—pfefequisﬁe—eéaea&eﬂ-emeﬁa—set-feﬁ&

in the Appraiser Qualification Criteria set forth in

subsection (B){1):-previeusly-adepted and-incorpo-
rated-by-referonoe-in-theses rules;

b. Provide a copy of an attendance certificate to the
student efter completion of the course, indicating
the name of the Course Provider. the name of the
student, the title of the course. the number of class-
room hours completed in the course, the dates the
course was taken, and whether the students suc-
cessfully completed any final examination:

cb- Maintain a record of registration, attendance, and
examination for each student, for 6 years following
the student’s attendance enreliment in the course
and provide a copy eepies of the record at te the
gtudent-upen request of the Board or the student;

d.e; Deny course credit fo any student who does not
meet requiremenis of the Appraisal Qualification
Board Pfewde—eeft-lﬁeates-ef—eemp}e&aﬂ—er—eem— _

&-ee&rse;—aﬂd
gd: Uge Utilize instructors with meetmg 1 or more of

the following gualifications: minisrsm—require-
ments:

i. At least a bachelor’s A-Bechelor’s-degree or

higher in the field of instruction or in a closely
related field of instruction, or
ii. Five years of work experience in the subject
taught, or
iii. A combination of education and work experi-
ence which the Board determines is to-be sub-
stantially equivalent to the requirements in
subsections (BYHH(i) and (ii).
Course approval lasts for a period of 1 year, expiring af the
end of the month in_which approval was granted, at which
time the Course Provider shall re-apply for course approval
of a course previously approved. No later than 30 davs prior
to the expiration date, a Course Provider mav_apply for
review of a coursg previously approved on the form provided

by the Board and pay the appropriate fee. Any substantive
change in the materials to be addressed in the classroom,
including but_not limited to_changes in the course outline,
text, or other written material will require immediate re-
Mmmmwm_%wmm
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review-er revoeationof course-apprevalk:

D. Ost-efstate—course—approval: The Board shall waive the
course approval fee for a course offered putside eut of the
state if the course was approved by the appraisal licensing or
feertifying authority in that state and the Board determines
that the course meets the standards for course approval set
forth in these rules this-Seetion.

E. The Board shall investigate and may deny, revoke, or sus-
pend course approval for any of the following acts or omis-
sions:

1. Failure to comply with the education requirements set
forth in this Article,

2. Failure to operate_as indicated in the application for
course approval, :

3. Failure to instruct in a manner consistent with the out-
line anid materials previously approved by the Board.

F. Ifthe Board finds that the public welfare ot safety requires

emergency action and incorporates a finding to that effect in
its_order, the Board shall order a summary suspension of
course approval pending proceedings for revocation or other
action, If an order of summary suspension is issued, the
Board shall serve the Course Provider with a written notice of
summary suspension and formal hearing, listing the charges
against the Course Provider and setting a formal hearing
within 30 days.

R4-46-502, Prerequisite—Edueation Course Equivalency

Approval

An _applicant for a license or certificate who wants to fulfill a

course requirement with a course that has not been previously

approved by the Board shall demonstrate that the course satisfies

the requirements set forth in this Article. Appliesnts-for-original
ser 13 oot hodosi B1E1 L

R4-46-503., Hearing on Denial of Prerequisite—Edueation
Course Approval

Any applicant or Course Provider denied prerequisité-edueation
course approval may file a written request for a hearing within 30
1+5-days after service reeeipt of the notice of the denial. The Board
shall process all hearings and disciplinary matters involving
course approval in a manner consistent with the formal hearing
procedures prescribed in Article 3.

QOctober 9, 1998 4 Page 2931

ARTICLE 6.PROPERTY TAX AGENTS

R4-46-601. Standards of Practice

The Board may revoke or suspend an agent’s registration or other-
wise discipline 2 Property Tax Agent to the extent permitted by
ARS §32-3654 for any of the following acts or omissions:
1. Engaging in an activity that leads fo a conviction for a
crime involvine the tax profession:
2. Operating bevond the boundarigs of an asreed relation-
ship with an_ employer or a glient;

Inferting or implying representation of a person or finn

that the agent does not represent, or filing a document

on behalf of a taxpayer without specific authorization of
the taxpayer; ’ ‘

Violating the confidential nature of the Properiv Tax

Agent-client relationship, except as required by law;

Inappropriately offering or accepting anything of value

with_the intent of inducing or in return for a specific

action;

6. Agsigning, accepting, or performing a tax assignment
that is contingent upon preducing a predetermined anal-
ysis or conclusion;

7. Issuing an appraisal analysis or opinion, in the perfor-
mance of a tax assignment, that fails to disclose bias or
the accommodation of a personal inferest;

[

[~

v

Volume 4, Issue #41




Arizona Administrative Register
Notices of Firal Rulemaking

8. Willfully furnishing inaccurate. deceitful, or misleading 12. Performing an appraisal as defined by A.R.S. § 32-3601
information, or willfully concealing material informa- ' unless licenged or certified by the Board as an appraiser.

tion in the pcrformance of a tax assignment; T . . .
9. Preparing or using. in any manner. 2 resume or state R4-46-602. Disciplinary Proceedings: Board Action; Notice
. —Lg—-—-—-—-—-—-g:-_-_y——_\_—._.____ anner, a resume or gtate-

ment of Qrofe:ssmnal qualifications that is misleading or Requirements

false: The Board shall progess all hearings and disciplinary matters

10. Promoting a tax apent practice and soliciting assi involving Property Tax Agents in a manner consistent with the
ments by usine misleading or false advertisine: formal hearing procedures prescribed by Article 3 and consistent
ments Dy using misieading or 1alse adavertising:

11. Soliciting a tax assignment by assuring a specific resuit with A-R.S. § 32-3654.

or by statine_a conclusion regarding that assisnment
without prior analysis of the facts;

NOTICE OF FINAL RULEMAKING
TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION SECURITIES

PREAMBLE
1. Sections Affected Rulemaking Action
R14-4-141 . New Section
Rl14-4-142 New Section
R14-4-144 - ‘ New Section -
R14-4-145 New Section

implementing {specific):
Authorizing statutes: AR.S. §§ 44-1821(A), 44-1845, 44-1941(C), 44-1945(B), and 44-3152(B)

Implementing statutes: A R.S. §§ 44-1845, 44-1941(C), 44-1945(B), and 44-3152(B)
Constitutional authority: Arizona Constitution Article XV §§ 4, 6 and 13

3. The effective date for the rules (if different from the date the rules are filed with the Office); .
Not applicable.

4. A list of all previous notices appearing in the Register addressing the final rules:
Notices of Rulemaking Docket Opening:

1 A.AR. 171, March 10, 1995 (R14-4-141)

2 A AR 3691, August 23, 1996 (R14-4-142)

3 A AR 2176, August 15, 1997 (R14-4-144)

3 A.AR 2176, August 15, 1997 (R14-4-145)
Notices of Proposed Rulemaking:

4 A.AR. 84, January 9, 1998 (R14-4-141)

4 A.AR. 218, January 16, 1998 (R14-4-142)

4 A.AR. 284, January 23, 1998 (R14-4-144)

4 A A R. 304, Fanuary 30, 1998 (R14-4—145_) o

5. Thename znd address of agency personne! with whom persons may communicate regardiﬁg the rule.maki'n'g:

Name: Brian J. Schulman, General Counsel
Address: * Arizona Corporation Commission, Securities Division
: . 1300 West Washington, Third Floor
Phoenix, Arizona 85007
Phone: {602) 542-4242
Fax: - {602) 542-7470

6. An explanation of the rules. mc]ugmg the agencg’s reasons for initiating the rules:

Each of the 4 proposcd rules is intended to foster and encourage capital formation in Arizona, while recognizing the need for
investor protection.

an
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Ri4-4-141. Rule 141 provides a limited exemption from the securities and dealer registration requirements of A.R.S. §§ 44-
1841 and 44-1842 for issuers engaging in solicitations of interest. Rule 141 permits an issuer (or a dealer acting on behalf of an
issuer) to use solicitations of interest to assess investor interest in a potential securities offering. A solicitation of interest made
in compliance with Rule 141 is an exempt offer; however, Rule 141 provides no exemption for sales of securities. Rule 141 sets
forth in detai} the technical requirements and procedures an issuer must comply with in order to solicit investor interest without
engaging in an unregistered offering of securities. Rule 141°s purpose is to: (1) allow issuers to assess the probability of success
of a securities offering-prior to incurring the often considerable expense of registering the offering; and (2) enable issuers to sig-

nificantly increase the probability of an offering’s success by soliciting investor input on features that would make the invest-
ment more attractive.

R14-4-142. Rule 142 provides an exemption from the registration requirements of AR.S. §§ 44-1841 and 44-1842 and the
notice requirements of A.R.S. § 44-3321 for issuers who offer securities for sale on the Internet, provided ceriain conditions are
met. Rule 142 is inapplicable to Internet offerings from Arizona. It is intended only to provide an exemption for those issuers
outside of Arizona who have no intention of making an offer or sale to persons in Arizona at the time of their offering,

An issuer who relies upon Rule 142 may subsequently offer and sell securities in Arizona pursvant to, and in compliance with, a
valid exemption from registration, by filing a registration statement pursuant to AR.S. §§ 44-1871, 44-1891, 44-1901 or 44-
1902, or by filing a notice pursuant to AR.S. § 44-3321. Where a registration statement is required, the issuer may not make a
sale of securitics in Arizona until 30 days after the filing of the registration statement or the effective date of the registration
statement, whichever is later.

Rale 142°s purpose is to permit capital formation by allowing issuers the opportunity to utilize more advanced methods of com-
munication to raise capital. Rule 142 allows issuers who do not intend to offer securities in Arizopa to access capital markets by
offering the securities for sale on the Internet without imposing otherwise applicable Arizona registration requirements.

R14-4-144. Rule 144 provides an alternative method of securities registration for certain issuers who choose to have suitability
standards applied to an offering. Rule 144 permits the imposition of suitability standards in lieu of the merit review provisions
of AR.S. §§ 44-1876, 44-1877, 44-1878, and 44-1921(1), (3), and (4), and the rules under those provisions, except when the
offer or sale of securities works or would tend to work a fraud or deceit upon the investors. An issuer who meets the conditions
of A RS, §44-1845(B)(1) and the other criteria set forth in Rule 144 is eligible to register its securities offering using the suit-

ability standards set forth in Rule 144. Those standards limit the offer and sales of securities to only those investors meeting cer-
tain net income or net worth requirements.

Rule 144 is not available to issuers of direct participatioﬁ programs. Those programs already have a registration procedure avail-
able that utilizes suitability standards in lieu of merit review. Further, Rule 144 is not available to issuers falling within any of
the disqualification provisions of A.R.S. § 44-190L{G)}(1)-(6).

Ri4.4-145, Rule 145 provides an exemption from the dealer and salesman registration requirements of A.R.S. § 44-1842 and
from the investment adviser licensure or notice filing requirements and investment adviser representative licensure requirements
of AR.S. § 44-3151. Rule 145 ailows a computer network or cperator to provide information to certain sophisticated investors
regarding various companies, provided certain conditions are met.

There are several restrictions and requirements that a network and operator must meet before being eligible to use Rule 145. For
example, a network or an operator may not: (1} provide advice about particular opportunities or make recommendations regard-
ing any companies; (2) receive compensation other than flat fees to cover administrative costs; (3) participate in any negotia-
tions between investors and any companies, (4) directly or indirectly assist any investor or company with any transaction; (5}
handle funds or securities involved in any transaction; or (6) hold themselves out as providing any securities-related services
other than a listing or matching service.

Rule 145 also restricts the companies that may be lsted on the network. For example, a company may not be listed on the net-
work if it is the subject of certain judicial or administrative actions. These restrictions prohibit so-called “bad boy” companies
from participating on the network, lessening the likelihood of illegal or frandulent activity. Rule 145 also provides that access to
the network be limited to accredited investors. These investors generally include certain types of institutional investors and indi-
viduals with substantial net worth or substantial income, This provision provides for investor protection by limiting the pool of
investors to only those that have the financial capability to invest.
7.  A_showing of good_cause why the rules are necessary to promote a statewide interest if the rules will diminish a previous
grant of authority of a_political subdivision of this state:
Rule 141, 142 and 144 may diminish the Arizona Corporation Commission’s authority by exempting certain transactions from
securities registration or otherwise altering registration requirements. Rule 141 will diminish the grant of authority to require the
registration of the offer of securities made pursuant to a solicitation of interest. Issuers complying with Rule 141 will be able to .
offer securities to investors without registration of the securities. However, Rule 141 does not permit any sales to be made with-
out registration. Rule 141 significantly benefits issuers by allowing them to assess the probability of an offering’s success before
incurring the expense of registering the securities under the Securities Act of Arizona. The risk of harm to the general investing

_ public is limited, as Rule 141 exempts only offers, not the sale of the securities. The Commission also retains anti-fraud jurisdic- -
tion over any offering. :

Rule 142 may be construed as diminishing the Commission’s authority. An Internet communication is directed generally to any- _
one wheo is able to access it. However, it is not necessary or appropriate to require the registration of securities that will be -

an
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offered by an issuer on the Internet, but not offered in Arizona. It would constitute an undue hardship on many legitimate secu-
rities issuers who do not intend to offer or sell securities in Arizona if they are required to register all offerings placed on the
Internet with the Securities Division. Securities offered for sale on the Internet may be sold in Arizona only if the issuer properly
registers or notices the securities prior to the sale, or relies on, and complies with, another exemption available under the Securi-
ties Act. Thus, the risk of harm to the general investing public in Arizona is very limited. The significant statewide interest in
promoting capital formation for businesses should be advanced without any significant loss of autherity to the Commission.

Rule 144 may diminish a previous grant of authority in that certain issuers will be able to avail themselves of a special registra-
tion procedure. The offerings may be subject to suitability standards as opposed to merit review standards. However, Rule 144
serves the significant statewide interest of making it easier for smail businesses to raise capital in Arizona. Businesses whose
offerings may not have qualified for registration in Arizona may be able to register by limiting their securities offering in Ari-
zona to investors who meet certain suitability standards. The abifity to offer the securities is beneficial for the buginess as it
gives the issuer an avenue to raise capital. The offering also is beneficial to investors who meet the suitability stendards, as they
will have new opportunities for investment. Rule 144 provides for investor protection by limiting the issuers who can utilize the
Rule and by limiting the pool of investors to those who are deemed to have the financial capability to invest.

The summary of the economic, small business and consumer impact:

With respect to all 4 rules, the Commission is exempt from providing an economic, small business, and consumer impact state-
ment under AR.S. § 41-1055(D)(3).

A description of the changes between the proposed rules, including supplemental notices, and final rules:

There are no changes to Rule 142, however, the Commission made changes to Rule 141, 144, and 145. The Commission
changed Rules 141, 144, and 145 by deleting language that authorized the Director of Securitics to waive the respective disqual-
ification provisions in each of the rules. In addition, the Commission changed subsection (D} of Rule 144 by adding language to
clarify the ferm “direct participation program” and by deleting language that could have been construed as giving the Director of
the Securities Division broad discretion to determine what programs were disqualified under this subsection, The Commission
alsc amended Rule 145, In response to certain public comments, the Commission added a “reasonable belief” standard to sub-
sections (BY7) and (B)(8). The Commission deleted the definition of “development stage company” in subsection (A)(2) and

amended corresponding language in subsection (B)(11). Finally, the Commission changed subsection (B)9) to clarify the
intended prohibition referenced in that subsection,

10. A summary of the principal comments and the agency response te them:

The Commission received informal oral comments on all 4 rules during the course of the rulemaking proeess. In addition, a
member of the Arizona State Bar attended the March 3, 1998 hearings on the 4 rules and spoke in support of each. The Commis-

sion did not receive any comments in opposition to any of the 4 rules. The Commission received written comments only with
respect to Rule 145, as follows:

Comment: A prohibition of development stage companies is both unnecessary and frustrates the purpose of Rule 145,
Response: The Commission struck the definition of a development stage company, and narrowed the prohibition, excluding
companies with no specific business plan or a business plan that includes a merger or acquisition with unidentified persons or
entities.

Comment: The prohibitions in subsections (B)(7) and (B)(8) may be construed as creating a due diligence standard of liability
that could be the basis for private lawsuits or viclations of Rule 145.

Response: The Commission added a “reasonable belief” standard to the 2 subsections.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

12.

13.

14.

None.

Incorporations by reference and their location in the fext:

None. :

Whether any of the rules were previously adopted as an emergeney rule and, if so,' whether the fext was changed between
adoption as ap emergency and the adoption of the final rule:

Not applicable.

The full text of the rules follows:

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; SECURIT!ES REGULATION

Section

CHAPTER 4. CORPORATION COMMISSION SECURITIES

ARTICLE 1. IN GENERAL RELATING TO THE

~ARIZONA SECURITIES ACT
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Solicitation of Interest Prior to the Filing of the

Registration Statement

R14-4-142.
R14-4-144.

Securities Offerings on the Internet

Suitability Standards pursuant to A.R.S. § 44-

1845

R14-4-145.

Exempﬁon for Electronic Venture Capital Net-

works

Ri4-4-141.

ARTICLE 1. IN GENERAL RELATING TO THE
ARIZONA SECURITIES ACT

Solicitation of interest prior to the filing of the

registration statement

A,

=

October 9, 1998 4

The following definitions shall apply fo this Section:

1. “Securities Act” means the Securities Act of Arizona,
AR.S. § 44-1801 ¢t seq,

2. “SEC” means the United States Securities and Bxchanpe
Commission,

3. *Solicitation of Interest Form™ means the document
used to solicit indigations of interest in a security, which
must contain, in all material respects, the information set
forth in subsection {J).

An offer, but not a sale, of a security made by an issuer, oron
behalf of an issuer by a dealer registered under Articlig 9 of
the Securities Act, for the sole purpose of soliciting an indi-
cation of interest in receiving a progpectus, or #ts equivalent,
for such security is exempt from AR.S. § 44-1841, and the
issuer and its emplovees are exempt from AR.S. § 44-1842
if all of the following conditions are satisfied:
1. The issuer is. or will be, a business entity organized
under the laws of 1 _of the states or possessions of the
United States or 1 of the provinces or territories of Can-
ada or 1 of the states of Mexico, and is not conducting or
intending to conduct a blind pool offering as defined in
ARS §44-1801(1).
The issuer intends to register the security in Arizona
prior fo sale or the securities will be sold pursuant to a
valid exemption in Arizona.
Ten business days prior to the injtial solicitation of infer-
est under this Section, the issuer files with the Commis-
sion a Solicitation of Interest Form along with any other
items to be used, directly or indirectly. to conduct solici-
tations of interest including, but not limited to, the
script of any broadcast to be made and a copy of any
notice or advertiscment to be published.

Five business days prior to usage, the issuer files with

the Commission any maferial amendments to the fore-

going items or_additional items to be used to conduct

solicitations of interest, except for items provided to a

particular offeree pursuant to a request by that offeree.

5. The issuer does not use am licitation of Interest

Form, script, advertisement or other tem to solicit indi-

cations of interest, which the Division has notified the

issuer not to distribute.

During the solicitation of interest period, the issuer. or

the dealer on behalf of the issuer, does not solicit or

accept money or a commitment to purchase securities.

Any published notice, published advertisement or script

for broadeast must contain at least the identity of the

chief executive officer of the issuer, a brief general
deseription of the issuer’s business and products. and
the st paragraph of the legend required in the Solicjta-

tion of Interest Form pursuant to subsection (T)(2}g).
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8. All communications with prospective investors made in
reliance on this Section must cease after a registration
statement is filed in Arizona.

The issuer, or the dealer on behalf of the issuer. may commu-

nicate with any offeree about the contemplated offering pro-

vided the offeree is supplied the most current Solicitation of

Interest Form no later than 3 business davs from the commu-~

nication. The requirements of this subsection do not apply to

issuer communications made solely in the form of scripted
broadcasts, published notices or published advertisements.

[Inless the disqualification is waived or ceases to exist under

subsection (E). the exemption of subsection (B) is not avail-

able if the fssuer or any of its predecessors, affiliates, direc-

tors, officers, general partners, or beneficial owners of 10%

or more of any class of its equity securities:

1. Has been convicted of 2 felony of which fraud is an

essential element, or which involves racketeering, or a

transaction in securities. or an offense listed in A.R.S. §

13-2301{D¥4).

Has been convicted within 10 years of the date of the fil-

ing_of the Solicitation of Interest Form of a misde-

meanor of which fraud or dishonesty is an essential
element. or involving racketeering, or a transaction in
securities.

Is subject to an order, judgment. or decree of any court

of competent jurisdiction entered within 10 vears of the

date of the filing of the Solicitation of Interest Form,
which temporarily, preliminarily or permanently enjoins
or restrains such person from engaging in. or continuing,
any_conduct or practice in connection with the sale or
purchase of securities, or involving fraud. deceit, racke-

Has been subject fo any state or federal administrative

order or judgment in connection with _the purchase or

sale of securities entered within 5 years of the date of the
filing of the Solicitation of Interest Form,

3. Issubjectto the reporting requirements of the Securities
Exchange Act of 1934 and has not filed all required
reports during the 12 calendar months before the filing
of the Solicitation of Interest Form.

6. Is subject to an SEC order denying or revoking registra-
tion_as a broker or dealer in securities under the Securi-
ties Exchange Act of 1934, or is subject to an order
denying or revoking membership in a national securities
association_registered under the Securities Exchanpe
Act of 1934, or has been snspended for a period exceed-
ing 6 months, or expelled from membership in a
national securities exchange registered under the Securi-
ties Exchange Act of 1934,

The Commission may, at its discretion, waive any disqualifi.

cation caused by subsection (D). In addition, a disqualifica~

tion under subsection ceases to exist ift

The basis for the disqualification is_removed by the

jurisdiction creating if;

2. The jurisdiction in which the disgualifying event

occurred issues 2 written waiver of the disqualification;

or

The _jurisdiction -in_which the disqualifying event

occurred declines in writing to enforce the disqualifica-

tion.

A failure to comply with all of the requirements of subsec-

tions (B) and (C) will not result in the loss of the exemption

fom AR.S. §§ 44-1841 and 44-1842 for any offer to a par-
ticular individual or entity if the issuer shows all of the fol-
lowing:

i
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The _failure to comply did not pertain to a condition
directly intended to protect that particular individual or
entity:

The failure to comply was insignificant with respect to
the offering as a whole; and

A good faith and reasonable atterapt was made to com-
ply with all applicable conditions of subsections (B} and
[(%N

[~

[+

HAVE CONFIRMED T C Y OR DETER-
MINED THE ADEQUACY OF THIS BOCUMENT
OR ANY OTHER DOCUMENT PRESENTED TO
YOU IN CONNECTION WITH THIS OFFER. NO
SALEMAY BE MADE 1L, THE OFFERING CIR-
CULAR [PROSPECTUS] IS REGISTERED IN THIS
STATE AND IS QUALIFIED OR REGISTERED BY.
THE SECURITIES AND EXCHANGE COMMIS-

G. Any issuer, or other person on behalf of an issuer, who solic- SION.”
its indications of interest under this Section, may not make h. A statement indicating whether the issuer is in the
offers or sales in reliance on ARS. § 44-1844({AY(1) or development stage. is conducting operations, has
A.A.C. R14-4-126 unti! 6 months after the last communica- never conducted operations, or other applicable
tion with g progpective investor made pursuant to this Sec- description;
tion. i, A_general description of the issuer’s business or
H. All offers and communications, including but not limited to. proposed business inciuding the products or goods
the Solicitation of Interest Form. made in reliance on this that are, or will be, produced or services that are, or
Section are subject to the anti-fraud provisions of the Securi- will be, rendered, how these producis or services
ties Act. are, or will be, produced or rendered, and how and
I  The Director of Securities may ravoke the availability of this when the issuer intends to carry out ifs activities;
exemption prior to anv particular solicitation of interest with j.  Ageneral description of the purposes for which the
respect to # particular issuer or transaction if the Director of issuer intends to use the proceeds of the proposed
Securities determines that there is a reasonable likelihood offering: o
that the solicitation of interest would tend to work a fraud or L, .. .
deceit upon the offerees. In the event the Director of Securi- k MMM————MM@
ties makes such a determination, the issuer of the solicitation ers and directors: name, tifle, offjce, street address,
of interest may request a hearing in accordance with the pro- telephone number. employment history (employ-
visions of Article 11 of the Securities Act by notifying the ers, titles and dates of positions held during the past
Commission within 10 days after written notice of the Direc- %W
tor’s determination. ness experience (degrees, schools and dates).
4. The following sets forth the minimum information that must ‘e .
be included in a Solicitation of Interest Form. Additional Rl4-4-142. Mﬂn—w .
information_may be included. Except for the title, the A« Scopgof Section. This Section applies to any offer for sale of
required_information_may be presented graphically in any —bﬁ“#_g———"——*—msef“rg‘es i;ced on ;he I“fffneth.e"ge tt for t‘;“’ste °fff:;s tf"r
manner. sale from Arizona. As uged in this Section, the term “Inter-
—ITh_a title of the Solicitation of Interest Form must net” is to be constiued liberally to include all prop rietary or
' ipelude the shrase: “SOLICITATION OF INTEREST.” common carrier glectronic systems, or similar media.
2. The Solicitation of Intetest Form must include each of  B.  An offer for sale of securities placed on the Internet by, or on
the following items; behalf of, an issuer, involving securities that will not be sold
2. Name of the jssuer: in_Arizona pursuant to_the Internet offer. shall be exempt
B-’ Street address of the issuer’s principal office: from the DfOViSiOnS of ARS. 88 44-1841 and 44'3321. and
o Issuer's telephone number: : E the offeror of §uch securities shall be exempt from A.R.S. §
d. Date and place of organization of the issuer: 44-1842, provided that: _ .
e. Dollar amount of the proposed offering: 1. The Ir}terpet offer for sale prominently and f:cnspicu-
£ Name of the issuer’s chief executive officer or ——l——u;’—g—zﬁt gﬂlzfe:nmsﬁfsg;vz naac :zrigmogi;?neg?c[g
w. C . that the securities are not being offered to persons in
& %ﬁ%&@wﬁw& Arizona, or (b} in which specific states, other than Ari-
‘”FH%%W% zona, the securities are being offered;
m*qg 2. The offer for sale is not otherwise specifically directed
m to gny person in Arizona by, or on behalf of, the issuer;
ACCEPTED. and
NO SALES OF THE SECURITIES WILL BE MADE, 3. Nosales of the issuer’s securities are made in Arizona gs
OR_COMMITMENT TO PURCHASE ACCEPTED. a direct or indirect result of the Internet offer for sale.
UNTIL_THE DELIVERY OF A FINAL OFFERING €. Any issuer who places an offer for sale of securities on the
CIRCULA ROSPECTUS] _THAT INCLUDES Internet in accordance with this Section mav subsequently
COMPLETE INFORMATION ABOUT THE ISSUER offer and sell such securities to persons in Arizona pursuant
AND THE OFFERING. AN INDICATION OF INTER- to.a valid exemption from registration, or by filing a repistra-
EST MADE BY A PROSPECTIVE INVESTOR tion statement pursuant to AR.S. §§ 44-1871, 44-1891, 44~
INVOI.VES NO OBLIGATION OR COMMITMENT 1901 or 44-1902, or by filing a notice pursuant to ARS8 §
OF ANY KIND. ) 44-332]. Where a_registration statement is required, the
THIS OFFER IS BEING MADE PURSUANT TO AN issuer shall not make a sale of such securities to a person in
EXEMPTION FROM REGISTRATION UNDER FED- Arizona until 30 days after the filing of the registration state-
ERAL AND STATE SECURITIES LAWS. NEITHER ment or the effective date of the registration stafement,
THE,_FEDERAL NOR THE STATE AUTHORITIES whichever is later. )
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Suitability standards pursuant to A.R.S. § 44~

1845

A.
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October 9, 1993 o

Any igsuer encasing in a transaction of a type specified in
ARS §44-1845 1) may apply for a special registration
Pursuant to AR.8 § 44-1845(C), the special registration will
impose the suitability standards of subsections or (C) on
the transaction_in lieu of the conditions and standards pre-
scribed under AR.S. §§ 44-1876, 44-1877, 44-1878, 44-
1921(1), (3). and (4), and the mles under those Sections
except when the sale of securities works or would tend to
work a fraud or deceit upon the investors.

For 21l offerings listed on the Nasdag SmallCap®™ Market.

the dealer. or the issuer if engaging in the sale of its securi-

ties, must have a reasonable belief that the potential investor
satisfies any of the following conditions:

1. minimum_of $100.000, or $150.000 when combined
with spouse, in gross income during the prior vear and a
reasonable expectation that the investor will have such
income in the current year; or

2. minimum net worth of $250.000. or $300.000 when
combined with spouse, exclusive of home, home fur-
nishings and automobiles, with the invesiment not
exceeding 10% of the net worth of the investor. together
with spouse, if applicable.

For offerings not listed on the Nasdaqg SmallCap—SM Market
the dealer. or the issuer if engaging in the sale of its seenri-
ties, must have a reasonable belief that the potential investor
satisfies any of the following conditions:

1. minimum of $150.000, or $200.000 when combined
with spouse, in gross income during the prior year and a
reasonable expectation that the investor will have such
income in the current vear: or

minimum net worth of $350.000. or $400.000 when
combined with spouse, exclusive of home, home fur-
nishings and auntomobiles, with the investment not
exceeding 10% of the net worth of the investor, together
with spouse, if applicable,

The suitability standards specified  in_this Section are not
available for direct participation programs, inchuding real

[+

estate programs, real estate investment frusts, commodity

pools, oil and gas programs. equipment leasing propgrams,
and other similar programs that let investors participate

directly in the cash flow and tax benefits of the underlying

investments.

The jssuer, or any of its predecessors, affiliates. directors,

officers, peneral partners or beneficial owners of 10% or

more of any class of its equity securities, or any underwriter

of the securities shall not fall within any of the disqualifica-

tion provisions of A.R.S. § 44-1901(G){1) though (6).

The Commission may. at its discretion, waive any disqualifi-

cation caused by subsection (E).

Any disqualification caused by subsection (E) shall cease to

exist if any of the following occurs:

1. The basis for the disqualification has been removed by
the jurisdiction creating it.

2. The jurisdiction in which the disqualifving event
occurred issues a written waiver of the digqualification.

3. The jurisdiction in which the disqualifying event
occurred declines in writing to enforce the disqualifica-

Adherence to a suitability standard imposed in_connection

with an offering subject to this Section, by condition or other-

wise, shall not relieve a dealer from compliance with A.A.C.

R14-4-130(A)4).

Aan
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R14-4-145.

Any offering document uged in connection with an offering
in which suitability standards are imposed under this Section
shall prominently and conspicuously include a description of
the applicable suitability standards.

Exemption for_electronic venture capital net-

works

A,

=
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Definitions and terms, As used in this Section, the following
terms shall have the meaning indigated:

“Accredited Investor” shall have the meaning provided
in AAC R14-4-126.

2. “Listed Company” shall mean a business that maintains
“Net Earnings” shall mean the after-tax earmings of a
company or issuer that are derived from its normal oper-
ations, exclusive of extraordinarv_and nonrecurring
items, determined according to generally accepted
accounting principles.

“Network™ shall mean a computer matching or listing
service or gystem that facilitates the matching of busi-

nesses in need of capita] to investors by enhancing the
flow of information between businesses and investors.

*Affiliate™ shall mean a person ot entity that directly, or
indirectly through 1 or more intermediaries, controls or
is_controlled by, or is under common control with, the
person or entity specified.

“Operator” shalt mean the person or entity that owns,

operates, sponsors or conducts a Network and any

emplovees. An Operator shall not include a dealer, an
affiliate of a dealer. an investment adviser. or an affiliate
of an investment adviser. _

7. “Securities Act” shall mean the Securities Act of Ari-
zona A RS §44-1801 e seqg.

No Network or Operator shall be required to repister as a

dealer or salesman pursuant to Article 9 of the Securities Act,

nor shall a Network or Operator be required to be licensed or

file a notice as an_investment adviser or investment adviser .

representative purshant to Article 4 of the Arizona Invest-

ment Management Act (AR.S, Title 44, Chapter 13), pro-
vided that the Network or_ Operator complies with the
following conditions:

1. The Network or Operator shall not provide advice about
any particular opportunities or venfures or make recom-
mendations concerning any Listed Company,

2. The Network or Operator shall not receive compensa-

tion other than fiat fees to cover administrative costs and

such fees will not be made contingent upon the outcome
or_completion of any securities transaction resulting:
from a listing on the Network:

The Network or Operator shall not participate in any -

negotiations between_investors and any Listed Com- .

pany: .

The Network or Operator shall not directly or indirectly

assist anv investor or Listed Company with any transac-

The Network or Operator shall not handle funds or sgeu-

Iities inyolved in any transaction;

=
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as providing any securities-related services other than a
listing or matching service: :
The Network or Operator shall list only companies that

the Network or Operator reasonably believes do not fall
within the disqualification provisions listed in subsec-
tion (C): :
The Network or Operator shall limit access to informa-
tion on Listed Companies to only those persons or enti- . -

=
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ties that the Network or Operator reasgnably believes

are Accredited Investors:

Information contained on the Network shall not be orga-

nized or presented in a manner that suggests that the

Network recommends the purchase, holding or sale of

any securitv: :

16, Any information contained on the Network concerning
any Listed Company will be readily available in docu-
ments from the Listed Company or its agents and. where
required by law. will be filed with the appropriate state
and federal authorities;

11. A Listed Company shall have 2 specific business plan or
purpose, but its plan or purpose shall not be to engage in
a merger or acquisition with an unidentified company or
companies, or other entity or person;

12, Listed Company offerings may not exceed an agpregate
of $5.000,000 in any consecutive 12 month period:

13. Operator or Network officials, participants, and employ-
ees with direct or indirect operating or supervisory con-
trol over Network operations will not _participate as
investors in any Listed Company unless such participa-
tion is in compliance with segurifics laws and such par-
ticipation is disclosed on the Network.

This exemption is not available for any Network, Operator,

or Listed Company if such entity or predecessor or any of its

officers, directors, 10% stockholdets, promoters or any sell-
ing agents of the securities to be offered, or any officer. direc-

tor or partner of such selling agent: .

1. Hasfiled a repisfration statement which is the subject of
a registration stop order entered pursuant to any state’s
securities law within 5 years of the proposed_gffering;

2. Has been convicted within 5 years of the proposed offer-
ing of any felony or misdemeanor in connection with the
offer, purchase or sale of any securitv or any felony
involving frand or deceit, including, but not limited to,
forgery, embezzjement, obtaining money under false
pretenses, larceny, or conspiracy to defraud;

be

D.

=

3. Is subject to any state administrative enforcement order
or judgment entered by that state’s securities administra-
tor within 5 years of the proposed offering, or is subject
to any state’s administrative enforcement order or judg-
ment in which frand or deceit, including, but not limited
1o, making untrue statements of material facts and omit-
ting to state material facts, was found and the order or
judgment was entered within 5 vears of the proposed
offering;

4. Is_subiect to any state’s administrative enforcement
order or judgment which prohibits, denies or revokes the
use of any exemption from registration in_connection
with the proposed offer, purchase or sale of securities;

3. Is subject to any order, judgment or decree of any court
of competent jurisdiction temporarily _or preliminarily
restricting or ¢njoining, or is subject to any order, judg-
ment or decree of any court of competent jurigdiction.
permanently restraining_or_enjoining such party from
engaging in or continuing any conduct or practice in
connection with the purchase or sale of any security or
involving the making of any false filing with the state
entered within 5 years of the proposed offering, :

The Commission, at its discretion, may waive any disqualifi-

cation caused by subsection (C).

Any disqualification cansed by subsection (C) shall cease to

exist if any of the following occurs:

1. The basis for the disqualification has been removed by
the jurisdiction creating it: _

2. The jurisdiction in which the disqualifying event occurs

issues a written waiver of the disqualification; )

The jurisdiction in which the disqualifying event

oceurred declines in writing to enforce the disqualifica-

tion.

The Commission may by order revoke or suspend this

exemption if it finds that the operation of the Network or

Operator would work or tend to work a frand or deceit upon

i

- investors or potential investors.

NOTICE OF FINAL RULEMAKING -

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. INDUSTRIAL COMMISSION OF ARIZONA

PREAMBLE.

Sections Affected
Article 3
R20-5-301
R20-5-301
R20-5-302
R20-5-302
R20-5-303
R20-5-303
R20-5-304
R20-5-304
R20-5-305
R20-5-305
R20-5-306
R20-5-306-
R20-5-307
R20-5-307
R20-5-308
R20-5-308 - .
R20-5-309 |
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R20-5-309 New Section
R20-5-310 Repeal
R20-3-310 : New Section
R20-5-311 Repeal
R20-5-311 New Section
R2¢-5-312 Repeal
R20-5-312 o ~ New Section
R20-5-313 : _ New Section
R20-5-314 o Repeal
R20-5-314 New Section
R2(-5-315 Repeal
R20-3-315 " New Section -
R20-5-316 o Repeal
R20-5-316 ‘ New Section
R20-5-317 . Repeal
R20-5-317 ‘ New Section
R20-5-318 o _ Repeal
R20-5-318 . New Section
R20-5-319 . New Section
R20-5-320 ' ' New Section
R20-5-321 . ) New Section
R20-5-322 : _ New Section
R20-5-323 : New Section
R20-5-324 L New Section
R20-5-325 _ : New Section
R20-5-326 - Co _ : New Section
R20-5-327 ' New Section
R20-5-328 - - - o New Section
R20-5-329 © - ¢ - New Section

2. The specific authority for the rulemaking, including both the authorizing statute (zeneral) and the statutes the rules are
implementing (specific): )
Authorizing Statute: AR.S. § 23-523(1)

Tmplementing Statute: AR.S. § § 23-522, 23-522.02, 23-526, 23-527, 23-529, 23-530, 23-532, 23-534

3. Effective date of the rules: _
The rutes will be effective when the Notice of Final Rulemaking is filed with the Secretary of State.

4. A list of previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 3 A.AR. 2695, October 3, 1997

Notice of Propesed Rulemaking: 4 A A R. 815, April 3, 1998

5. The name and address of agency personne! with whom persons may communicate regardmg the ru]emakmg

Name: Laura McGrory, Assistant Chief Counsel
© Address: - Industrial Commission of Arizona
800 West Washington
. 'Phoenix, Arizona 85007
Telephone: (602) 542-5781
Fax: (602) 542-6783

6. Anexplanation of the rule, inclading the agencx's reason for initiating the rule

In response to the requirement of A.R.S § 41-1072 et seq. to enact licensing time-frame rules the Industr1a1 Commxssmn initi-
ated rulemaking to provide time-frames for the licensing of private employment agents. The Industrial Commission also recog-
nized that, having last been amended in 1981, R20-5-301 et seq. needed updating in style, language and form. Therefore, the
entire Article was rewritten to update the style, language and form of the Article and to articulate more clearly the requirements
and process to obtain, renew, or maintain a private employment agent license. Last, in response to concerns articulated by the
Arizona Employment Advisory Council and mesmbers of the industry, the Industrial Commission added new Sections dealing
with computation and payment of feestoa private employaent agent, resolution of fee disputes, and advertising,

7. A showmg of good cause why the rule is necessary to promofe statewide interest if the rule will diminish a previous grant of
authority of a politica] subdivision of this state:

The proposed rule changes do not diminish a previous grant of authority of a political sabdmsmn of this state.

LS
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8. The summary of the economic, small business, and consumer impact statement:
Persons who wish to obtain a private employment agent license, licensed private employment agents, and members of the public

using the services of licensed private employment agents are the focus of the economic, small business, and consumer impact
statement.

Industrial Commission does not anticipate or foresee any measurable economic impact on small businesses or consumers as a
result of the adopted changes that concern rules of procedure governing the application or renewal process.

As aresult of R-20-5-323 (limitation of fee to 50% when an applicant terminates employment within 30 days without cause) the
Commission believes that there will be a minimal (less than $1,000) to moderate ($1,000 to $10,000) economic impact upon
employment agents providing applicant-paid referral services.

As a result of R20-5-326(1) (requirement that agents disclose in an advertisement that the business is or provides an applicant-
paid service), the Industrial Commission believes that there wiil be a significant economic impact to employment agents provid-
ing applicant-paid referral services business. The impact will be the result of increased advertising costs ($1,000 to $I0,000) and
loss of the referral portion of an agent’s business (at a cost in excess of $10,000). The Industrial Commission recognizes, how-
ever, that applicant-paid referral services are in decline because of market forces. Over the past 15 years, applicant-paid referral
services have declined from approximately 90 services to approximately 7. The economy is good and jobs are readily available.

‘Workers are finding their own jobs and are not willing to pay a fee to an employment agent to find a job. In the future, as market

forces change and jobs become less plentiful, members of the public may be more willingly to pay an employment agenta fee to
find a job.

The Industrial Commission will incur minimal costs (less than $1,000) associated with reprinting its forms and printing the rules
in a booklet form for distribution to the public. The Industrial Commission will handle the additional costs with existing funds.
The Industrial Commission benefits from having time-frames and specific criteria pertaining to the licensing of private employ-
ment agents clearly articulated in the rules. As a result of the adopted rules, the Industrial Commission will process applications
maore efficiently and quickly. The Industrial Commission will not require additional staffing to implement the adopted rules.

The adopted rules attempt to protect the public and level the “playing field” between applicants {consumers) and private
employment agents by 1) requiring that contracts between consumers and agents contain clear and unambiguous terms, 2) defin-
ing the circumstances under which a job order and referral can be made, 3) ensuring that fees charged by a private employment
agent are reasonable, 4) providing a forum for the arbitration of fee disputes, and 5) prohibiting advertising that is false or mis-
leading, The adopted rules also benefit the public by permitting an applicant to terminate employment without cause within 30
days without having to pay a full fee. The Commission believes that an applicant should not be locked into paying a full fee for
a position that the consumer leaves within 30 days, even if the reason for leaving the job is without cause. The public also bene-
fits from R20-5-326 which addresses advertising. Specifically, the public benefits from knowing “up front™ that the business,
whose advertisement they are interested in, is an applicant-paid service,

Overall, the Industrial Commission believes that the benefits of the adopted rules outweigh the costs.

9. A description of the changes between the proposed rule, including supplemental notices, and final rules:
The Industrial Commission made the following changes to the proposed rules. Language that has been added after the proposed

rules were published are indicated by bold text. Language that has been stricken from the proposed rules are indicated by bold
strike outs. The ICA’s reason for the change is indicated in italics.

R20-5-301.  AdeptionClause Definitions

E

“Advertising” means any material, means, or medium used by a licensed emplovment agent for soficitation or promotion of
business. This includes busingss cards. notices, or announcements in newspapers, radio, television, brochures, pamphlets, gift
items. and signs. It also includes referral cards, invoices, letterheads, or other forms if the forms are used in combination with
solicitation or asé promotion of business.

The ICA made this change in response to a suggestion from GRRC staff. The change improves the clarity of the rule.

“Business manager” means a person, firm, corporation, or association whose services to a talent or model are limited to giving
financial advice or managing the business affairs of the talent ertist or model.

The ICA made this change in response to a suggestion from GRRC staff. The change improves the clarity of the rule.

&

“Career counseling service” means a person, firm, corporation, or association that provides career assistance. career manage-
ment, job search assistance, evaluation or planning, ené information and advice on_all career decisions including vocational
guidance and emplovment counseling, interview. preparation. or snd other information to enable an individual to secure
employment, but does not include the following:

¢. A person, firm, eF corporation, or association that prepares engegessolely-in-the-preparation-of resumes and doen-
= menis in support of resumes without providing career counseling and referral services;

The ICA made the grammatical changes in these subsections in response to comments from GRRC staff and to improve the clar-
ity af the rule. The ICA made the change in subsection (¢) in response to a comment that resume preparation services also pre-
pare cover letters and follow-up letters.

e
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£ A person engaged in the practice of social work, coungeling, or marital and family therapy as those terms are defined
in A-R-S- AR.S, § 32-3251, who provides career ' idance and counseling as part of the social
work, counseling, marital or and family therapy;

The ICA4 made these changes to correct a typographical error and to improve the clarity of the rule.

“Career counselor” means an individual working in a carcer counseling service fo provide career assistance, career manage-
ment, job search assistance,_career evaluation or planning, or sad information and advice on all career decisions including
vocational guidance and employment counseling, interview preparation, or and other information to enable an individual to

secure employment. An employee of a career counseling service whose duties are primarily clerical in nature is not a career
gounselor.

The ICA made these changes in response to a suggestion from GRRC staff. The changes improve the clarity of the rule.

“License” means a decument issued by the Commission that anthorizes 2 person to conduct the business as of an employment

agent.
The ICA made these changes irn response to a suggestion from GRRC siaff. The changes improve the clarity of the rule.

“Model” means an individua! who is emploved to display, by wearing, clothes or other merchandise.

The ICA made this change in response to a suggestion from GRRC staff. The changes improve the clarity of the rule.

“Referral service” means a person, firm. corporation, or association that refers an applicant to employment upon receipt

of a bong fide job order.
The ICA added this definition in response to a comment that the words should be defined,

“Personal manager” means a person, firm, corporation, or association whose services are limited to counseling or and advising

a talent or model in connection with the talent’s or model’s professional career.

The ICA made this change in response to a comment from GRRC staff-

~Talent andfer or modeling agency or agent” means a person. firm. corporation. or association that provides employment infor-
matfion to a talent or model for the purpose of sgcuring an engagement for the talent or model.

The ICA made this change in response to a suggestion from GRRC staff.
R20-5-303. License-Application-Procedure Forms Prescribed by the Commission’

The Commission shal] make the following forms which contain the information listed available upon request,

1.  Initial application for employment agent license: 0. Request for education records; and
a. Name of candidate. including other names p_., chucst for mllttm d:scharge records eol-
used by the candidate: se-ranseripts-and-military-diseharpe-reee
b.  Personal identifying information of candidate; 2. Busmcss ﬂnanc:a! statement:
c. Residence, length of residence, and place of a. Name of candidate;
prior residency of candidate; b. Business address of candidate; and
d. Employment history of candidate, including ¢. Disclosure of financial information of candi-
work history and experience as an employment date that pertains to financial stability or irregu-
agent; larity, misappropriation. conversion, irregular
¢ Personal references of candidate:; withhelding or accountmg af money _belonging
f. Felony and misdemeanor convictions of can- to another erson. § §
didate: it i
g Finsneisl-diselospre-information—ofeandi- 3. Personal financial statement:
date; _ a. Name of candidate or managing agent;
g. Name, tradensme-trade name. divisions and b. Home address of candidate or managing
all other names under which candidate intends to agent: and
do business: : ¢. Disclosure of persopal financial information
h. Proposed location of all business sites: of candidate or managing agent that pertains to
i.  Organizational structure of business; finanecial stability or irregularity, misangronria-
i. Names and addresses of all persons or firms tion, _conversion, irrepular withholding
having a financial interest in the business and the accounting of money belonging to another Qer-
- percentage of financial interest of each person’s or son. ineluding-information-relating-to-posete-and
firm’s share: Labilities—of—eandidate—annusl—income—nnd
k. Job classifications of proposed clientele: expenditures-of-eandidatennmes-of-all-persons
I Fee rates and schedules of business; havisgan-interestinthe assets-of the eandidate;
m Names and addresses of all persons who will Hst-and-present-fair morletvalue of renlestate;
) be involved in the management and supervision of steeland-bonds-in-which-the-eandidnte-hasv-an
the business at all locations of the business; interestinsurance-maintained by-theeandidate:
n. Information relating to Workers’ Compensa- and-whether—the—candidate—isapuarsntor—for
tion Insurance; and aay-debt:
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4. Supplemental application: b Finaneisldisclosure-informntion-of manas-
a. Name and phone number_of manasing agen ingasentt and
including other namgs used by the managing geent: k. Request for education records; and
b., Neme of private emplovment agent with i, Request for military discharge records. eel

whom the managing agent intends to associate;

%

L tP ersonal identifying information of managin 5. Renewal application for emplovment agent license:
agent: - .
d. Residence, length of residence, and place of a. Name, address alnd telephone number of le-
prior residency of managing agent: ensee seeking renewal,
¢ Employment history of managing agent b. 'Pos.ition of licensee with employment agent
including _work _history _and experiencc as an business; ) _ )
emplovment agent; c. Name, frade name, ‘mciudmg abbreviations of
f  Perscnal references ofmanagmg agent: pame or trade name, of licensee seeking renewal;
g. Felony and misdemeanor convictions of man- d. Current lepal business status of licensee seek-
aging agent; ing renewal;...

The ICA made these changes in response to a comment that the financial reporting requirements were foo bread. The change
ties the request for financial information to the criteria used by the Industrial Commission to approve or deny an employment
agent license. The change of the word “tradename” was in response to a comment from the Secretary of State. This change is
made throughout the text of the rule package although not specifically set forth in this paragraph. The ICA also changed “col-
lege transcript” to “education record” to clarify that a college degree is not required. Rather, the ICA seeks information about -
any education received by an applicant. Last, the ICA added the word “business” in subsection 5(d) to clarify that the 1C4
requires that the legal status of the business be disclosed,

R20-5-305. Change-of-Agency-Status-Filing Requirements for Initial Application for Employment Agent License

B. If a candidate intends to do business as a sole proprietorship. then the candidate shall include the following information
with the eandidatels-application for an initial employment agent license: ...

4. Education records Colese-teanseripts of the candidate and all managing agents:. ..

6. A _$5000 surety bond or 2 $1000 cash deposit. Ef 2 cash deposit is submitted, the candidate shall increase the
deposit be-inereased to & $3000 eash-depesit before g Jicense is issued. The candidate may replace the cash deposit with a
$5000 surety bond:

7. A copy of the registration of the prepesed trade name through the Arjzona Secretary of State;

C. If a candidate infends to do business as a partnership. thes the candidate shall include the following information with the
eandidate’s application for an jnitial employment agent license: ...

2. A personal financial statement eempleted for each pariner and prepared by each partner; ...

4, Education records ipts of all partners and all managing agents; ...

6. A $5000 surety bond or a $1000 cash deposit. If a cash deposit is submitted, the candidate that shal! increase the
deposit be-i to & $5000 it before a license is issued. The candidate may replace the cash deposit with a
$5000 surety bond;

7. A copy of the registration of the trade name through the Arizona Secretary of State:..

D. ' Ifthe candidate intends to do business as a corporation, #hes an officer of the corporation shall complete and sign the initial
application for employment agent license and shall include the following information in the candidate’s application:

3:

3.4: Education records CoHege-transeripts of all managing agents and the officer completing the application for
employment agent license;...

5. A $5000 surety bond or a $1000 cash deposit, If a cash deposit is submitted. the candidate thes shall increase the

deposit be-inerensed to & $5000 # before a license is issued. The candidate mav replace the cash deposit with a
£5000 surety bend:... ' i
11. A copy of the registration of the prepesed-trade name through the Arizona Secretary of State.

The ICA changed “college transcript”™ to “education records” to clarify that a college degree is nof required. Rather, the ICA
seeks information about any education received by an applicant. The ICA eliminated the requirement for personal financial dis-
closure by an officer of corporation because a corporation is a separate, legal entity with financial information of its own that is
unrelated to the personal financial information of an officer of the corporation. Miscellaneous grammatical changes were made
in response to suggestions from GRRC staff.

R20-5-306. Geﬂ%f&ets—Pceeel«p&—Feﬂﬂs—ertten Examination -
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initial application for employment agent license with the Department. The Commission shall not grant an employment agent
license unlgss all individuals required by AR.S. § 23-526 and this Article to take the written examination_have answered cor-
rectly 80% of the questions asked in the examination,

The ICA made these changes in response to suggestions made by GRRC staff. The changes improve the clarity of the rule.
R20-5-307. ApplicantPaid Fees Renewal of Employment Apent License

A. A licensee can apply for renewal of an its employment agent license under A.R.S. § 23-528 by filing a completed renewal
application with the Department before the date of the expiration of the hcense In addition to the information deseribed in R20-

5-303(5). a licensee shall include %
£
B. The Commission shall deem an employment agent license expired if a renewal application is not filed with thc Department

before thc cxgiratton date of the employment agent llcense If an emploxment agent Ilcenge expires, the formerly licensed
BEive - ; : : geent shall file a new application

which meets the regulrcmcnts gf th1§ Article for an mmal apphcahon

The ICA made these changes to eliminate an unnecessary subsection and in response to suggestions from GRRC staff The
changes improve the clarity of the rule.

R20-5-308. EmployerPaidFees Substantive Review of Initial or Renewal Application for Employment Agent License

A.  When a completed initial or renewal application for employment agent license is filed. the Department shall investigate the
candidate or licensee to verify whether the information contained in and submitted with the initial or renewal application for
employment agent license is accurate and complies with the requirements of A.R.S. § 23-521 et seq. and this Article. and
reasepable: The Department shat! also conduct an investigation of the candidate or licensee, in accordance with A.R.S. § 23- !
323(3) and § 23-524, to determine whether the candidate or licensee has 2 history or record of any of the following:... :

The ICA made these changes in response to a suggestion from GRRC staff. Although A.R.S, § 23-530 requires the Department to
determine “veasonableness” of fees, the use of the word “reasonable™ in this subsection is confusing, Therefore, to improve the
clarity of the rule, the word “reasonable” was replaced with specific reference to the statutes and this Article.

R20-5-310. Determining Right of Referral and Placement Payment of Initial License Fee Under A.R.S. § 23-528

C. Ifacandidate fails to pay the license fee required under AR.S. § 23-528 within the time provided in this Section, the Com-
mission shall deem the order approving an initial application for employment agent license $e-be expired. In that event the

Commission_shall require the candidate to file 4 new application if the candidate still seeks licensing-te—be—teensed as an
employment agent.

The ICA made these changes in response to a suggestion from GRRC staff. The changes improve the clarity of the rule.
R20-5-312.  Reeerds Hearing Rights and Procedures
B. Roles of Chair and Chief Counsel.

2. The Chicf' Counsel of the Commission shall represent the Commission in hearings held before the Commission. Upon
direction of the Chair of the Commission and shall-isswe on behalf of the Commission, the Chief Counsel shall

issue 2ll notices and subpoenas required under this Section. In the discretion of the Chief Counsel, the Chief Counsel may assign
an attorney from the Lepal Division of the Commission to represent the Department. ‘

The ICA made these changes in respbnse to suggestions from GRRC staff
R20-5-313. Reﬂam-befed—Decisioﬁ Upon Hearing by Commission

A, A decision of the Commission to deny an initial or renewal application shall be based upon the .grounds in R20-5-309(B)
and shall be made by a majority vote of the quorum of Commission members present when the decision is rendered at a public
meeting.

B. A The decision of the Commission to revoke or suspend a license shall be based upon tht; grounds in A;R. 8. § 23-529 and
shall be made by a majority vote of the quorum of Commission members present when the decision is rendered at a public meet-
ing.

A _decision of the Commission under R20-5-322 hall be based upon the grounds in R20- - 22(B) and shall be

made by a majority vote of the qnorum of Commission members present when the decision is rendered at a public meet-
ing. .

D. Within 30 days after the Commission renders Afier a decision is-+endered at a public meeting, the Commission shall
issne a written decision wpon hearing which shall include findings of fact and conclusions of law, separately stated,

EB: A The Commission decision is final unless a candidate or licensee requests review under R20-5-314 within 30 days
from the date the written decision is issued.

A
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The ICA added the language in subsection (C) in response to comments received from GRRC siaff. This language relates to the
right of a licensee to request a hearing protesting an order disapproving an amended schedule of fees and clarifies that the
Commission will consider the criteria set forth in R20-5-322.

R20-5-314. Yeb-Orders-Request for Review

B. Axsquest for review shall be based upon 1 or more of the following grounds which have materially affected the rights of a

party;

1. Irregularities in the hearing proceedings or any order or abuse of discretion depriving whereby the party seeking
review was-deprived of a fair hea.ringz

The ICA made this change in response to a comment from GRRC staff.
R20-5-316.  Falent-end-Modeling-Apeneies Reissuance of Employment Agent License After Suspension under AR.S. § 23-

5290
A.  An Aformerlylicensed emplovment agent. whose license has been suspended, may file a request with the Commission

after the Cotnmission’s decision suspending the license is deemed final asking that the license be reissued. The request for reis-
suance shall be filed with the Department and shall include the following;

The ICA made this change in response to a comment by GRRC staff that the proposed language of the rule may be confusing.
The change improves the clarity of the rule.

R20-5-317. Em-p}eymeﬂh%geﬁeiesﬂemwvéﬂwat—n—kieeﬂseﬂmendment of Employment Agent License
E. Cancellation of the bond by the surety,

1. The Department shall provide written notice to a licensee within 5 days of a notice of cancellation of the bond by the
surety. A licensee shall submit-te-the-Department a new bond or cash deposit to the Department at least 10 days before the
existing bond is canceled... '

3. The repeated failure to maintain a surety bond or cash depogit at all fimes constitutes gross negligence and cause for
disciplin ction under AR, 23-529,

The ICA added the word “repeated” in response to a comment that an agent may inadvertently fail to maintain a surety bond or
cash deposit, The Commission agreed that a one-time inqdvertent failure to maintain a surety bond or cash deposit should not

constitute cause for revocation. The ICA made grammatical changes in subsection (F)(1) in response to a suggestion ﬁ'om
GRRC staff

R20-5-319.  Form.and Requirements of Contracts

F. Ifaterm of a contract entered into by a talent and modeling agent or applicant provides that the applicant’s compensation
remuperation is paid directly to the talent or modeling agent by a company. the talent or modeling agent shall pav the applicant
the compensation-saleey received, less the talent or modeling agent’s fee, no later than 7 days after receiving the compensation

The ICA made these changes in response from comments from GRRC staff. The change improves the clarity of the rule,

R20-5-322.  Submission and Approval of Fee Schedule and Receipts by Commission

D. Except as provided in R20-5-308, the ¥he Department shall revmw a hcensee s amended schedule of fees w1thm 30 days
from the date of filing te—determine and shalf issue a written order
approving or disapproving the schedule of fees. The Commission shali deem an order approving or disapproving the

schedule of fees final unless a licensee requests a hearing within 30 days after the order s issued, R20-5-312, R20-5-313,
and R20-5-314 shall govern hearings held under this subsection.

The ICA made this change in response to a comment from GRRC staff and to clanﬁ the remedy available to a licensee upon
receipt of an order disapproving an amended schedule of fees.

R20-5-323.  Fees for Services

Under Pursuantte A.R.S. § 23- 530 and subject to subsection (D), a career counseior may_ either charge an apphcant afee
after the applicant receives satisfaetory services from the career counselor, or require payment in advance of services, if pro-
wvided-the career counselor provides a prompt refund refands to the applicant when satisfaetory services are not provided ¢o
the-applieant,

D. Computation of a fee by a licensee other than a talent and modeling agent or career counselor.

1. A licensee shall not charge a full fee but may charge an adjusted temperary fee to an applicant who starts work but
before the expiration of 90 days stops work for the following reasons:... .

2_ A licensee shall not charge more than 389% 50% of the scheduled fee to an applicant who fails to report to work with-
out good reason or voluntarily terminates employment without just cause within 30 days of starting employment.

A

“ Volume 4, Tssue #41 " Page 2944 October 9, 1998




Arizona Administrative Register
Notices of Final Rulemaking

E. For purposes of computing a fee, termination “for cause” or “with fault” means a lawful or legal termination “for canse” or

*with fault” under the laws of this State which may ess include termination for the following reasons:

1. Unexcused absence from work;
2. Intentional violation of emplover work rules: or and
3. Incapacitation or inability to perform work duties due to alcohol, drugs. or illegal substances or agents.

E. For purposes of computing a fee, an applicant has “just cause” for voluntarily terminating employment when the conditions

of employment were either misrepresented or withheld from the applicant and those conditions, if known, would have cause the
applicant to have reasonably refose refased employment.

G. Refund of a fee,

2.  Alicensee shall immediately refund to an applicant the entire fee paid by the applicant if the licensee fails to satisfae-
terfly provide or defiver the services or products agreed upon in the contract between the licensee and applicant.

The ICA made miscellaneous grammatical changes in response to suggestions from GRRC staff. The ICA also changed the fee
restriction in subsection (D) to minimize the impact on applicant-paid referral services and eliminated the reference to “satis-
Jactory” in this Section in response to public comments and comments from GRRC.

R20-5-324,  Fee Disputes
B. Answer

3. The Department shall mail serve the applicant a copy of the licensee's answer within 10 _days of receipt of the
answer...

€. Investigation and determination by Department,

3. The Departiment shall mail serve a copy of its findings and order upon the applicant and licensee by-mail at the last
known addrcss of the applicant and licensee.

4_. The Department shall deem its findings and order final unless within 30 days from the date the findings and order is
mailed served, the applicant or Ixcensee, or an authorized representative of the applicant or icensee, requests a hearing before
the Commission.

The ICA changed these changes in response to suggestions from GRRC staff’
R-20-5-326. Advertising

if the advertisement fails to conform to the following requirements:

1. Anadvertisement shall carry the name under which the agency is licensed to do business and shall state that the busi-
ness is an applicant-paid service or includes an applicant-paid service. An agent may abbreviate in an advertisement “appli-
cant-paid service” as “app-paid sve”. An agent may abbreviate in an advertisement the name under which the agency fs
licensed to do business provided that an agent does not abbreviate its licensed name by using initials only uniess initials
are a part of the name under which the agent is licensed:

The ICA added language permitting the abbreviation of words to minimize the economic impact of the Section. A hyphen was
added between the words “applicant” and “paid” in response to a suggestion from GRRC staff.

The ICA deleted this language in response to comments that duplicative advertising promotes more business. The ICA agrees

and does not believe that undue public harm will result from permitting employment agents from advertising in multiple sections .
of a newspaper.

Throughour the rule package the ICA changed the word “txmeﬁame “time-frame™, “sale/purchase” to “sale or purchase”,

“worker’s” to “workers'™, “talent and modeling agent” talent or modeling agent”, “pursuant to” to “under”, and
changed numbers written in text to Arabic numbers. The ICA also made miscellaneous punctuation changes and changed the
Placement of the section symbol (“§") to add a space between the section symbol and the applicable cite. The ICA changed the
symbol “e.g.” to "for example,”[R20-5-317(E)(4)] and "agent(s)” to “agent”[R20-5-317(G)]. These changes were made in
response to comments received from the Secretary of State and GRRC staff.

_10. Summary of principal comments and agency response to them.
R20-5-301, Definitions

Prmclple Comments: The following words should be cIanﬁcd or defined: “Preparatlon of resumes” “referral gervices”,
“copy”, “incompetence”, “dishonesty”, and “gross negligence”.

an
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ICA Response: The ICA aprees that “preparation of resumes” should include the preparation of docurments in support of a
resume. The adopted rules include that phrase in R20-5-301.

The ICA agrees that “referral services™ needs to be defined in the rules. Therefore, the adopted rules include a definition in R20-
5-301.

The ICA disagrees that the word “copy” needs to be defined. The word has a commonly understood meaning. Likewise, the ICA
believes that the words “incompetence”, “dishonesty”, and “gross negligence” do not require definition. These words also have
commonly understood meanings that do not require definition.

R20-5-303. Forms and R20-5-305 Filing Reguirements

Principle Comments: The forms and filing requirements request personal and business financial information. Financial
information is irrelevant to the issue of whether the ICA should grant an employment agent license.

Agency Response. The ICA disagrees that financial information is irrelevant to the issue of whether it should grant an
employment agent license. There are several reasons justifying the receipt of this information. First, the ICA is given the statu-
tory authority to order any measure necessary to protect the public from fraud, misrepresentation, or other unauthorized acts of
an employment agent. Some licensed employment agents (talent agents) hold money belonging to an applicant. There are no
rules or statutes governing how the agents are required to handle the money belonging to an applicant (e.g. trust account require-
ments). Recognizing that some agents hold money belonging to another, the ICA wants to ensure financial responsibility of the
agent. If financial responsibility of an agent is ensured, the ICA believes that the agent is less likely to misappropriate or convert
the funds belonging to another.

Second, in fulfillment of its statutory obligation to protect the public, the ICA will deny an application for employment agent
license if an applicant has a history of financial instability or irregularity, including a history of misappropriation, conversion,
irreguiar withholding or accounting of money belonging to another. To draw these conclusions, the ICA needs to evaluate finan-
cial data for the person and business applying for a license.

While the ICA believes that it needs financial information to evaluate an applicant, the ICA does agree that the proposed rules
required the disclosure of too much financial information. The adopted rules tailor the request for financial information to infor-
mation demonstrating financial instability, irregularity, misappropriation, conversion, or irregular withholding or accounting of
money belonging to another. '

Principle Comment: The forms and filing requirements request college transcripts. This information is irrelevant since the
rules do not require a minimum level of education, experience, or training for persons applying for an employment agent
license.

Agency Response: The [CA disagrees. The ICA does not have the statutory authority to impose specific education, experi-
ence or training requirements for employment agents. Further, the ICA believes that by imposing specific educational, experi-
ence, or training requirements, otherwise qualified individuals may be precluded from applying for 2 employment agent license.
The ICA believes that the ultimate question is whether a person can competently discharge the duties of an employment agent.
Under the rules, it does not matter what education, experience or skill qualifics the person to act as an employment agent. The
criteria is that the person can competently discharge the duties of an employment agent. The ICA changed the request for col-
lege transcripts to a request for education records. Requesting education information gives the ICA data from which the ICA can
evaluate whether a person has the ability to discharge the duties of a licensed employment agent. Additionally, receipt of educa-

tion records enables the ICA to verify other information provided by an applicant {e.g. accounting of time and whereabouts of
applicant).

Principle Comment: The forms and filing requirements request military diséharge records. This information is irrelevant,

Agency Response: The ICA disagrees. The reasons supporting a dishonorable military may be relevant to the criteria listed
in R20-5-309(B). Additionally, receipt of a military discharge record enables the ICA to verify other information provided by an
applicant (e.g. accounting of time and whereabouts of applicant).

R20-5-304. Time-frames

Principle Comment: If workdays are used to count the days for processing an application for an initial license, the time-
frame is too long. If calendar days are used, the time-frame is satisfactory.

Agency Response: The adopted rules use calendar days to calculate licensing time-frames for initial applications.
. Principle Comment: The time-frame for processing a renewal application is too long,

Agency Response: The ICA disagrees. The rule gives the ICA 60 days {overall time-frame) to review and process a
renewal application. Within that 60 days, both the Labor Department and Employment Advisory Council must act, If the
Employment Advisory Council recommends denial of the renewat application, then the 60 days includes action from the Com-
mission. In actuality, however, the time-frame for processing a renewal application does not affect or impact a licensed employ-
ment agent’s ability to conduct business. The adopted rules include a section stating that if a timely renewal application is filed,

the validity of the existing license continues until the license is renewed or a order of the Commission denying renewal becomes
final, :

A
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Principle Comment: Unless the ICA intends to impose education, experience and skill requirements for employment
agents, the ICA shoutd not include as a criteria for the licensing of a private employment agents the education, experience, and
skill of a candidate or licensed employment agent. The ICA should impose education, experience and skill requirements,

Agency Responsé: The Industrial Commission is given broad authority under A.R.S. §§ 23-523 and 23-529(A) to ensure
that private employment agents are competent to discharge the duties of an employment agent. The ultimate criteria is whether a
person can competently discharge the duties of an employment agent. Under the adopted rules, it does not matter what educa-
tion, experience, or skill qualifies the person to act as an employment agent, The criteria is that the person can competentiy dis-
charge the duties of an employment agent. Further, the ICA believes that by imposing specific education, experience, or training
requirements, otherwise qualified individuals may be precluded from applying for a employment agent license.

The Commission believes that the criteria set forth in these Sections is necessary to ensure that public is provided employment
services by individuals who will not cause the public harm by fraud, misrepresentation, or other unauthorized acts.

B20-5-317. Amendment of Employment Agent License

Principle Comment: Subsection (E)3) states that failure to maintain a surety bond constitutes gross negligence and cause
for revocation. A one-time, inadvertent failure to obtain the bond should not be cause for revocation.

Agency Response: The ICA agrees. The adopted rules state that repeated failure to maintain a surety bond or cash deposit
constitutes gross negligence and is cause for revocation.

R20-5-322. Submission and Approval of Fee Schedule and Receipts
Principle Comment: The ICA should not be approving the fees that are charged by a licensed employment agent.

Agency Response: The ICA disagrees. Arizona Revised Statutes § 23-530(A) states that every applicant for a license shall
file with the ICA a schedule of the fees and charges established by the employment agent. Paragraph (B) of AR.S. § 23-530
states that the ICA. shall not issue or renew a license unless the fees are reasonable. The adopted rule establishes criteria by
which the ICA determines whether the fees charged by an employment agent are reasonable.

R20-5-323. Fees for Services

Principle Comment: Subsection (D)(2} should not impose a restriction on the ability to collect a full fec when am applicant
terminates employment without cause within 30 days of accepting employment. The employment agent has expended time and
resources finding employment for the applicant. The agent is entitled to full compensation even if the applicant leaves the
employment within 30 days. Most applicants who terminate employment within 30 days simply do not want to pay the fee.

Agency Response: The ICA disagrees. The industry practice of referral services is to charge a fee for the successful place-
ment of an applicant. The fee is generally calculated as a percentage of the annual salary to be received by the applicant (e.g:
10% of annual salary over $10,000). Presently, an employer has the right to collect the full fee when the applicant terminates
employment without cause. Consequently, and for example, if an applicant leaves a $10,000 job within 5 days “without just
cause”, the applicant is still responsible to pay the employment agent the $1,000 fee. The ICA believes that this kind of fee
arrangement is unfair to the protected public. The ICA believes that applicants should be given the opportunity to leave a job for
any reason without fear of incurring a full fee. Further, the ICA believes that an employment agent has the ability to refill a posi-
tion left by an applicant, If an employment agent refills a position, the employment agent potentially receives a windfall. Recog-
nizing, however, the impact that the limitation has on referral services, the adopted rule decreases the limitation from the

proposed rule. The adopted rule permits an employment agent to recover 50% of the fee agreed to between an applicant and an
employment agent. '

Principle Comment: The agency should include insubordination, theft, and embezzlement as cause for termiriation in
R20-3-323(E).

Agency Response: The ICA disagrees. The rule refers to, and includes as cause to terminate, other lawful or legal termina-
tion’s under the laws of Arizona. It is unnecessary to list all the possible reasons a person may be lawfully or legally terminated.

Principle Comment: Subsections C and G address refunds if satisfactory services are net received from a career counse-

lor. The word “satisfactory” is too arbitrary. Further, under the language of the rule a company could be liable for a refund any
time a client is dissatisfied with services. s -

. Agency Response: The ICA agroes that the word “satisfactory” may be too arbitrary and deleted the word from Subsection
(G). However, the ICA disagrees that an applicant should be restricted in bringing a fee dispute before the ICA. In fairness to an
applicant and to ensure fair practice dealings between an employment agent and an applicant, an applicant is entitled to clhima
refund when the applicant believes that services or products have not been delivered.

No other comments were received regarding R20-5-323. The Industrial Commission is given the statutory authority to det_e’r—
mine whether fees imposed by licensed employment agents are reasonable. The Industrial Commission believes that this Section
provides specific additional criteria of reasonableness. '

R20-5-326. Advertising
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Principle Comment: Employment agenis should not be required to disclose in advertising that the business is an appli-
cant-paid service. Referral services will lose business because applicants will simply not call the business if the applicant knows
the business is an applicant-paid service. The agents want the opportunity to sell their service to applicants. Further, including
information in an advertisement that the business is an applicant-paid service will cost additional money.

Agency Response: The ICA disagrees. The public has the right to know that the business is an applicant-paid service.
Requiring this disclosure in an advertisement reduces deceptive business practices. To minimize the financial impact of the
additional advertising costs, however, the adopted rules permit an employment agent to abbreviate their name and the fact that
the business is or includes an applicant-paid service.

Principle Comment: Employment agents should have the ability to advertise a position under 2 or more job descriptions.
It helps business.

Agency Response: The ICA agrees. The adopted rules do not impose a restriction on duplicative advertising.
Principle Comment: The rules should prohibit the following:
1. A company from falsely advertising the number of years the company has been in business;

2. A company that has changed its ownership from suggesting that it has been operating continuously under the same
name;

3. A company with 1 office stating that they have offices throughout the country if they do not {e.g. franchise owner has
1 office, but advertises that offices maintained throughout the country without disclosing that other offices are owned by other
franchise owners});

4. Advertising “No Professional Fees”;
5. Advertising inside or personal contacts; and
6.  Advertising that a percentage of the better positions are never advertised.

Agency Response: The ICA agrees that all forms of false and misleading advertlsements are unlawﬁll The ICA does not
belicve that it can list every pessible misleading or false advertisement in R20-5-326. The list contained in R20-3-326 represent
areas of most concern. The ICA, nevertheless, has statutory authority to address other forms of false or misleading representa~
tions under A.R.S. §§ 23-533 and 23-534. Further, subsection 12 of Section 326 prohibits advertising access to at “unpub-
lished” or “hidden job market”. The ICA believes that this subsection addresses the commentators’ concern about advertising
“inside or personal contacts™ or that the better positions are never advertised.

Principle Comment: A company operating under a dba should disclose in an advertisement who the owner is and that the
company is a dba.

Apency Respomse: The ICA disagrees that this information needs to be disclosed in an advertisement. The information is
contained in the files of the ICA and can be accessed by the public through a public records request. Further, the ICA questions
whether knowing that a company is a dba is something that the public needs to know “up-front” when dealing with an employ-
ment agent. Under these circumstances, the ICA does not belicve it can justify the imposition of additional advertising costs for
this information.

R20-5-328. Talent and Modeling Agencies

Principle Comment: Talent agents should not be permitted to act as casting agents. Agents who are members of the

Screen Actor’s Guild are not permitted under Guild rules to act as a casting agents. Non-unionized talent agents should not be
permitted to act as casting agents.

Agency Response: The ICA disagrees. In most instances, casting services are employer-paid services. The ICA does not
have jurisdiction over employment services where the employer pays the fee. If, however, a casting agent charges a fee to an
applicant, then the adopted rules require the casting agent to obtain an employment agent license from the ICA. The ICA
believes that it does not have authority to prohibit an employment agent from providing services as a casting agent, if the casting
sexrvice is an employer-paid business.

11. Any other matters prescribed bv statute that are applicable to the specific rule or class of rules:
None.

12. Incorpdratign by reference and their focation in the rules:
None.

13. Whether the rule was previously adopted as ap emergency rule and. if so. whether the text was chsingéd between adoption as
an emergency and the adoption of these final rules:
No.

14, The full text of the rules follows:
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TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. THE INDUSTRIAL COMMISSION OF ARIZONA

ARTICLE 3. RULES AND-REGULATIONS GOVERNING
PRIVATE EMPLOYMENT AGENTS AGENCIES

Section

R20-5-301. AdeptienClause Definitions

R20-5-302.  Definitiens Computation of Time

R20-5-303. License—Applieation—Proeedure Forms Prescribed
by the Commission

R20-5-304, Dusption—of LicenseTime-frames for Processing
Initial and Renewal Applications for Employment
Apent License by Commission

R20-5-305. Chenge-of-AgeneyStatus-Filing Requirements for
Initial Application for Employment Agent License

R20-3-306. Contraets; Reeeipts- Forms Written Examination

R20-3-307. Appheant—LPaid—Fees—Renewal of Employment
Agent License

R20-5-308. EmpleyerPaid-Fees Substantive Review of Initial
or Renewal Application for Employment Agent
License

R20-5-309. Cepies-and-Reeeipts Decision by the Commission
on _an Initial or Renewal Application for Employ-
ment Agent License

R20-5-310. Determiping Right of Referral-and Rlacement Pay-
ment of Tnitial License Fee Under AR.S. § 23-528

R20-5-311. DPetenniningRight-of Referral-and-Placement Pay-
mment of Initial Ticense Fee Under A R.S. § 23-528

R20-5-312. Reeerds Hearing Rights and Procedures

R20-5-313. Renwmbered-Decision Upon Hearing by Comm1§~
sion

R20-5-314. Jeb-OrdersRequest for Review _

R20-5315. LeborContreeters-Procedure for Investization and
Disposition of Complaints Filed Under AR.S. §

. 23-529

R20-5-316.  Falent—and—NMeodeting—Ageneies~Reissuance of

Employment Agent License After Suspension

under AR.S. § 23-529(D))

R20-5-317.

Amendment of Emplovment Agent License

R20-5-318. } it
ensees-Form of Books, Registers and Records

R20-5-319, Form and Requirements of Confracts

R20-5-320. Bona Fide Job Order

R20-5-321, Bona Fide Job Referral

R20-5-322. Submission and Approval of Fee Schedule and

Receipts by Commission
R20-5-323.  Fees for Services

R20-5-324,  Fee Disputes

R20-5-325. Determining Right of Referral and Placement
R20-5-326. Advertising

R20-5-327. Labor Contractors

R20-5-328. Talent and Modeling Agencies

R20-5-329. Employment Agencies Acting Without a License

ARTICLE 3. RULES AND-REGUEAFIONS GOVERNING
PRIVATE EMPLOYMENT AGENTS AGENCIES

R20-5-301. Adoption-Clause Definitions
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were-filedwith-the Seerciary-of State-en November 5-1970:
In addition to the definitions provided in A.R.S. § 23-521, the fol-
lowing definitions apply to this Article:

<

‘Advertising” means any material._means, or medium
used by a licensed employment agent for solicitation or
promotion of business. This includes business cards,
notices, or anpoupcements_in newspapers, radio, televi-
sion, brochures, pamphlets, pift items. and signs. It also
includes referral cards. invoices, letterheads, or other
forms if the forms are used in combination with solicita-
tion or promotion of business.
“Applicant” means any individual, including a talent or
model. seeking the services of a licensed employment
agent.
“Applicant-paid fee” means a sum of money or value
that is collected from an applicant for receiving employ-
ment services from a licensed employment apent.
“Bona_fide iob grder” means an employer's_or_com-
pany’s written or oral authorization to- a licensed
employment agent to refer an applicant to the employer,
“Business manager” means a person, firm, corporation,
or _association whose services to-a talent or model are
limited to giving financial advice or managing the busi-
ness affairs of the talent or model.
“Candidate’” means a person, firm, corporation, or asso-
ciation, applving for an employment agent license.
“Career counseling service” means a person, firm, cor-
poration. or association that provides career assistance,
career management, job search assistance, evaluation or
planning, information and advice on all ¢career decisions
ncludmg vocational guidance and employment counsel-
ing. interview preparation, or other information to
enable an individual to secure employvment, but does not
include the following:
A provider of job referral services:
A provider of vocational rehabilitation as defined
in ARS. § 23.501;
A person, firm, corporation. or association that pre-
pares resumes and documents in support of
resumes without providing career counseling or
referral services;
A public or private educational institution;
A_psychologist ligensed or certified in this state
who provides career guidance and counseling fo
patients as part of the psychologist’s practice;
A person_engaged in_the practice of social work,
counseling, or marital and family therapy as those
terms are defined in AR.S. § 32-3251, who pro-

[ i
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vides career puidance and counseling as part of the
social work, counseling, marital or family therapy;

g A physician licensed in this state who provides
career puidance and counseling to patients as part
of the physician’s practice,

h. A priest, minister, rabbi or other clergy who pro-
vides career guidance and counseling as part of the
clergy’s practice; and

i.  An_attorney licensed in this state who provides
career guidance and counseling as part of the attor-
ney’s pragtice, .

“Career_counselor” means an_individual working in a

career counseling service to provide career assistance,

career management, job search assistance, career evalu-
ation or planning, or information and advice on all
career decisions including vocational guidance and
employment counseling, interview preparation, or other
information to enable an individual to secure employ-
ment. An emplovee of a_ carcer gounseling service

whose duties are primarily clerical in nature is not a

career counselor. _

“Commission’ means the Industrial Commission of Ari-

Zona. _

“Company” means a business that obtains applicanis

from 4 licensed talent and/or modeling agency,

“Complaint” means an oral or written communication

made to the Department or to the Commission by any

person alleging improper conduct by a licensed employ-

ment agent. .

[

‘Council” means the Arizona Employment Advisory
Couneil.

“Department” _means the Labor Department of the
Industrial Commission of Arizona.

“Director” means the Director of the Industrial Commigs-
sion of Arizona.

“Elcctronic media servige” means a business that lists
applications, resumes, or job openings on a computer-
ized network or system.

“Engagement” means the employment of an_individual
as an actor, entertainer, model, or performer in an enter-
tainment enterprise.

“Entertainment enterprise” means theater,_motion pic-
tures, radio, television, opera, ballet, modeling, circus,
vaudeville or variety act, or other performance- or exhi-
bition-oriented business.

“License™ means a document issued by the Commission
that authorizes a person to conduct business as an
employment agent,

“Labor contractor” means an emplovyer as defined under
ARS. Title 23, Chapter 6. who leases or provides tem-
porary workers to a customer or client.

“Licensed employment agent” or “licensee” means an
employment agent defined in AR.S. § 23-521(A) who
holds a valid license issned by the Comipjssion under

ARS. §23-52] et seq.

“Managing agent” means a person, firm, corporation, or
association that is designpated by a licensed employment
agent to be in charge of the operation of an employment
apency or any of its branches or divisions.

“Model” means an individual who is emploved to dis-
play, by wearting, clothes or other merchandise.
“Personal manager” means a person, firm. corporation,
or_association whose services are limited to counseling
or advising a talent or model in copnection with the tal-

ent’s or model’s professional career,

an
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R20-5-302.

“Placement counselor” means an individual working in
& placement counseling service to agsist an applicant to
obtain employment by providing career counseling ser-
vices, referral _services, or registry  services, Ap
emplovee of a licensed employment agent whose duties
are primarily clerical in nature is not a placement coun-
selor.

2

“Placement_counseling service” means a person, fiom,
corporation, or association that provides carger counsel-
ing services, referral services, or registry services.

&

‘Referral service” means a person, firm. corporation, or
association that refers an applicant to employment upon

receipt of a bona fide job order.

‘Secretary” means the Director of the Industrial Com-
mission of Arizona Labor Department who serves as the
Secretary for the Employment Advisory Council,
“Talent” means an individual rendering performing ser-
vices in an_epterfainment enterprise. including musi-

cians.
2

“Talent or modeling agency or agent” means a person,
firm, corporation. or association that provides employ-
ment information to a talent or model for the purpose of
securing an engagement for the talent or model.

5 3oy H1C 13 Eo
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other-persons;preferably-residents of the state who have
known them for 2 years or more.

>

In computing any period of time prescribed or allowed by
this Article, the Commission shall not include the day of the
act or event from which the period of time begins to run. The
Commission shall include the last day of the period computed
unless it is a Samrday. Sunday, or legal holiday in which
event, the period shall ran yntil the end of the next day that is

not a Saturday, Sunday, or legal holiday, When the period of Moretcharacter
time prescribed or allowed is less than 11 days, the Commis- Business-integrity

sion shall exclude intermediate Saturdays, Sundays. and legal
bolidays in the computation of time.

B. Except as otherwise provided by law, the Cotamission may
extend time limits prescribed by this Article for good cause.

R26-5-303. Teense—Applieation-Procedure Forms Pre-
scribed by the Commission

The Commission shall make the following forms, which con-
tain the information listed. available upon request.
1. Initial application for employment agent license:
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[t

Name of candidate. including other names used by
the candidate;
Personal identifying information of candidate:
Residence, length of residence, and place of prior
residency of candidate:
Employment history of candidate, including work
history and experience as an employment agent;
Personal references of candidate;
Felony and misdemeanor convictions of candidate;
Name, trade name, divisions and all other names
under which candidate intends to do business;
Proposed location of al] busingss sites;
Organizational structure of business:
Names and addresses of all persons or firms having
a financial interest in the business and the percent-
age of financial interest of each person’s or fimn’s
" share; o
Job classifications of proposed clientele;
Fee rates and schedules of business:
Names and addresses of all persons who will be
involved in the management and supervision of the
business at all locations of the business;
Information relating to Workers’ Compensation
Insurance:; and
Request for education records; and
Request for mili ischarge records.
Business financial statement:
Nazme of candidate;
Business address of candidate; and
Disclosure of financial information of candidate
that_pertains to financial stability or irregularity,
misappropriation. conversion, irregulsr_withhold-
ing or accounting of money belonging to another
person.
Personal finanicial statement:
Name of candidate or managing agent:
Home address of candidate or managing agent; and
Disclosure of personal financial information of
candidate or managing arent that pertaing to finan-
cial stability or irregularity, misappropriation, con-
version, irregular withbolding or accounting of
money belonging to another person.
Supplemental application: ' ‘
2. Name and telephone number of managing agent,
including other names used by the managing agent:
b.  Name of private employment agent with whom the
managing apent intends to associate;
¢. Personal identifying information of managing
agent:
d. Residence, length of residence, and place of prior
esidency of managing agent;
Employment history of managing agent, including
work history and experience as an _employment
agent;
Personal references of managing agent;
Felony and misdemeanor convictions of managing
agent: and
Request for education records: and
Request for military discharge records.
enewal application for employment agent license:
Name, address. and telephone number of licensee
seeking renewal;

Position of licensee with eriiplovment agent busi-
ness; ‘
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Name, trade name, including abbreviations of

name or trade pame, of licensee seeking renewal;

Current, lepal business status of licensee seeking

renewal;

Name of managing agent;

Type of busipess to be renewed;

Address of all business sites of licensee:

Name of all divisions operated by licensee:

Names and addresses of other businesses operated

by licensee; .

Number of plagement gounselors emploved by lic-

ensee duting preceding vear;

Schedule of fees and rules implemented by licensee

and_any changes in the schedule of fees and rules

during the preceding year;

List of changes mads to forms reguired by AR.S. §

23-521 et seqg. and this Article in the precedin

year;

m. Information pertaining to complaints received in
the preceding vear by the licensee: and

n. Information pertaining to compliance with the Ari-

zona workers’ compensation laws.

R20-5-304. Duration-of-License-Time-frames for Processing
Initial_and Renewal Applications_for Employment Agent
License by Commission :
AT I._‘. H .A. ) -' P

1]

e e
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A. Administrative completeness review.

1. The Department shall review an jnitial or renewal appli-
cation for employment agent license within 15 days of
receipt of the application to determine whether the
application ¢ontains the information required by AR.S,

23-521 et seq. and this Article. The Department shall .
inform the candidate or licensee by written notice
whether the application is deemed complete or deficient
within the time-frame provided in this subsection. The
Department shall deem the application withdrawn if the

candidate or licensee fails to file a complete application
-within 45 days of being notified by the Department that

" Volume 4, Issue #41 - - Page2952 ‘ : October 9, 1998
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the application is incomplete or deficient. A candidate
or_licensee can reqguest an exfension of time to file a
complete application by filing a written request with the
Department before the Department deemg the applica-
tion withdrawn. For good cause shown, the Department
may grant an extension of time by serving written notice
of the extension upon the candidate or licensee.
B, Substantive review. E:
1. Initial applications. Within 120 davs after an_initial
application is deemed complete, the Commission shall
determine whether the initial application for employ-
ment_agent license meets the substantive criteria of
AR.S. § 23-521 et seq. and this Article and shall issue a
written order granting or denving the license,
Renewal applications. Within 60 davs after a renewal
application is deemed complete, the Commission shall
determine whether the renewal application for employ-
ment agent license meets_the sybstantive criteria of
AR.S. § 23-521 et seq. and this Article and ghall issne a
written order refusing to renew the license or grant the
renewal by issuing a new license.
C. Overall Review. E

1. Initial application. Within 135 days after receipt of an
Commigsion shall issue an order denving or granting the
initial license.

2. Renewal gpplication, Within 75 days after receipt of a
renewal application for an gmplovment agent license,
the Commission shall issue an order refusing to renew
the license or grant the renewal by issuing a new license.

[+

R20-5-305. Change-sfAgeneySiatus-Filing Requirements
for Initial Application for Employment Agent License

appointment:

A, Initial application for employment agent license.

1. A candidate shall complete an initia! application on

forms approved by the Commission.

2. A candidate shall file an application for an employment
agent license with the Department. An_application is
considered filed when it is received at the office of the
Department and stamped by the Department with the
date of filing.

An application shall be typewritten or written in legible
text.
The individual completing the application shall sign and
date the application and have the signature notarized,
The individyal gompleting and signing the application
shall verify that the information contained in and sub-
mitted with the application is true and correct.
If a candidate intends to do business as a sole proprietorship,
then the candidate shall include the following information
1. A supplemental application completed by all managing
agents of the candidate. All supplemental applications

shall comply with the requirements of subsection (A):
2. A personal financial statement completed by the candi-

date:

3. A business financial statement completed by the candi-
date;

4. Education records of the candidate and all managing
agents;

5. Military discharge records of the candidate and all man-

aging agents;

A $5000 surety bond or a $1000 cash deposit. If a cash

deposit is submitted, the candidate shall increase the
QOctober 9, 1998 g Page 2953 - Volume 4, Tssue #4]
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deposit to $5000 before a licenge is issued. The candi-
date may replace the cash deposit with a $5000 surety
bond;

4. A copy of the registration of the trade name through the
Arizona Secretary of State;

8. Completion of the written examination required by
AR.S. § 23-526 with'a passing grade by the candidate
and all managing agents. An 80% grade is required to
pass the examination:

9. A copy of the franchise apreement, if the proposed busi~
ness is a franchise: and ‘

10. A copy of the sale or purchase agreement, if the candi-
date is purchasing ap existing_employment agent busi-
Ness.

If a candidate intends to do business as a partnership, the can-

didate shall include the following information with the appli-

cation for an initial employment agent license:

1. A _supplemental application completed by all partpers

and managing agents of the candidate. All supplemental

applications shall comply with the requirements of sub-

section (A);

A personal financial statement for each partner and pre-

pared by each partner;

A_business financial statement completed by all part-

ners,

Education records of all partners and gll managing

agents:

Military discharge records of all pariners and all manag-

ing agents: )

A $5000 surety bond or & $1000 cash deposit. If a cash

deposit is submitted. the candidate shall increase the

deposit to $5000 before a license is issued. The candi-
date may replace the cagh deposit with a $5000 surety
bond;

7. A copy of the registration of the trade name through the
Arizona Secretary of State;,

8. A copy of the partnership agreement.

9. A copy of the franchise agreement, if the proposed busi-
ness is a franchise;

10. A copy of the sale or purchasg agreement, if the candi-
date is purchasing an existing employment agent busi-
ness,

11. Completion of the written examination required by
ARS. §23-526 with a passing grade by the candidate
and all managing agents. An 80% grade is required to
pass the examination;

H the candidate intends to do business as a corporation. an

officer of the corporation shall complete and sipn the initial

application for employment agent license and shall include
the follgwing information in the candidate’s application;

1. A supplemental application completed by all managing

agents of the candidate. All supplemental applications

shall comply with the requirements of subsection (A).

A business financial statement of the corporation;

Education records of all managing agents and the officer

completing the application for employment agent

license;

Military discharge records of afl managing agents and

the officer completing the application;

A $5000 surety bond or 2 $1000 cash deposit. If a cash

deposit is submitied, the candidate shafl increase the

deposit to $5000 hefore a license is issued. The candi-
date may replace the cash deposit with a $5000 surety

bond;

L

fon

i

ol

=~

o

an

R20-5-306.
A_" D aaxia

Page 2954

6. Completion of the written examination required by

AR.S. § 23-526 with a passing grade by the candidate

and all managing agents. An 80% grade is required to

pass the examination;

Certified resolution of the corporation authorizing the

application for an employment agent ficense and naming

the individuals authorized to act on behalf on the corpo-

ration;

A copy of the candidate’s articles of incorporation on

file with the Arizona Corporation Commission:

A copy of the franchise agreement, if the proposed busi-

ness_is a franchise;

A copy of the sale or purchase agreement, if the candi-

date is purchasing an existing employment apent busi-

ness; and

11. A copy of the registration of the trade pame through the
Arizona Secretary of State.

A_candidate shall include with an application for initial

emplovment agent license a schedule of fees and charpes ag

described in A.R.S. § 23-530(A).

A candidate shall include with an application_for _initial

employment agent license a copy of all nules and regulations

as described in A.R.S. § 23-530(A).

A_candidate shall include with an application for initia}

employment agent license sample forms of the following

documents:

Receipts:

Contracts;

Job order forms; and : .

Other documents that relate in any manner to the fee that

is charged an applicant. .

Contractsr ReeeiptorForms-Written Examination

£l
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€. Examination results are valid for a period of 12 months. If
after 12 months, the individual taking the examination does
not yse the results in support of an application for an employ-

ment agent license, then that individual shall be required to
retake the examination.

E 1 ‘:' ” E “ T ROMpIOYCe ey b consiterees R20-5-307. Applieant-Paid—Fees-Renewal of Employment

. Agent License
VWillfslabsenee from-duty , .
& . . ; . Az Then-appiiean

Hrector-doctment
Except as otherwise provided in this Article, all individuals
required by A.R.8. § 23-526 and this Article to take the writ-
ten. examination described in A.R.S. § 23-526(R), shall com-
plete the examination within 12 months before filing an
initial_application for employment agent license with the
Department. The Commission shall not grant an employment
agent license upless all individuals required by A R.S. § 23-
526 and this_Arficle fo take the writfen examination have B
answered correctly 80% of the questions asked in the exami-
nation. . _
B. . The Department shall give nofice of the time and place of the
written examination upon request.

i

£
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until 2 new Heense is issued or an order of the Commission
refusing to renew becomes final.

R20-5-308. EmployerPaidFees Substantive Review of Initial

or Renewal Application for Employment Agent License
& An-employmentageneywhich-operates—exelusively—on—an

fars .
When 2 completed initial or renewal application for empioy-
ment agent licensg is filed, the Depariment shall investigate
the candidate or licensee to verify whether the information
contained in_and submitted with the initial or renewal anpli-
cation for employment agent license is accurate and complies
with the requirements of AR.S. § 23-521 ¢t seq. and this
Article. The Department shall also conduct an investigation
of the candidate or licensee, in accordance with A.R.S. § 23-
523(3) and § 23-524 to determine whether the candidate or
licensee has a history or record of any of the following:
Dishonesty;
Financial instability or irregularity, including a record o
misappropriation, conversion, or irregular withholding
or accounting of money belonging to another;
Incompetence:
Gross negligence:
Bribery; -
Willful or repeated disrepard of the requirements of
Title 23. Chapter 3. Article 2:
Source of injury or loss to the public; or
Lack of edication, experience, training. or skill fo
enable the candidate, licensee, or managing agent to
competenily discharge the duties and responsibilities of
a licensed employment agent.
The Department shall verify that all individuals who are
required by this Article to take the written examination
required by AR.S. § 23-526(B) have received a passing.
e scorg of 80%.

i % C. The Department shall present the findings of its investigation
Fitle 12, Chapter - Astiele-6: described in subsections (A) and (B) to the Council. The -
Couneil shall make jts recommendation regarding an initial

e

it =
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A licensee can app Iy. for renewal of an emglom ent_agent
hccn'se gnder_A.R.S. § 23-528 by filing a completed renewal or renewal application for employment agent license based
application with the Department before the date of the expira- on the information submitted by the candidate or licensee and

tion of the license, Jn addition to the information described in the investigation of the Department. Under the authority of -
R20-5-303(5), 2 licensee shall include the renewal license fee ARS. § 2352202, the Council shall recommend that an.

in A.R.S. § 23-528(B), application for an initial or renewal license be denied if the

The Commission shall deem an employment agent Fcense Coungil finds 1 or more of the following conditions:
expired if a renewal application is not filed with the Depart- 1. Material misrepresentation or frand in the initial or
ment before the expiration date of the employment agent renewal application:

lgcense. If an employment agent icense expires, the formerly 2. The candidate licensee, or managing agent has a history
lsccn_sed agent shall file a new application which meets the or record of dishonesty:

requirements of this Article for an initial application. 3. The candidate, licensee, or managing agent has a history
If a timely and complete renewal app]icatioh is filed with the or record of financial instability or irregularity. includ-
Department under_this Articte, the Commission shall con- ing a record of misappropriation, conversion or imegylar
sider t_he existing employment agent license valid, subject to withholding or accounting_of money belonging to .
compliance with AR.S. § 23-531 et seq. and this Article, another; :
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The candidate, licensee, or managing agent has a history
or record of incompetence;

The candidaté, licensee, or managing agent has a history
or record of gross negligence;

The candidate, licensee, or managing agent has a history
or record of bribery;

The candidate, licensee, or managing agent has a history
or record of willful or repeated disregard of the require-
ments of Title 23, Chapter 3, Article 2;

The candidate, licensee. or manaping agent has a history
ornrecord of causing, directly or indirectly. injury or loss
to the public; or ‘

The candidate, licensee, or managing agent lacks the
education, experience, fraining, or skill to enable the
candidate, licensee, or managing apgent to competently
discharge the duties and responsibilities of a licensed
employment agent,

The Department shall present the recommendation of the
Coungil pertaining to_ap_initial application to the Commis-
sion. The Department shall also present to the Commission
the recommendation of the Council that denies a renewal
application.  If the Council recommends that a renewal
application be granted, the Department is not reguired to
present the recommendation to the Commission. In that
even e Department shall notify the licensee of the
approval by sending the licensee a renewed license,

Ceopies—and—Reeeipts-Decision by the Commis-

[

[~

[ee

o

sion on an Initial or Renewal Application for Employment
Agent License

Az

B.
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Receipis—for-fundsreeeived—For-any—fee-received—fromon

ppbHeant o BEeehSsee TI S CEeRSOe-ShHarFive+to-5ta-app

be-onfile-attheemploymentageney:

In addition to the requirements imposed by AR.S. § 23-521

et seq., the Commission shall consider the following before

granting or denying an initial or renewal employment agent

license: ) .

1. The information submitted by the candidate or licensee,

2. The findings of the investigation by the Department, and

3. The recommendation of the Council.

Under the authority in A.R.S. § 23-523 and 23-524. the Com-

mission shall deny an application for an initial or renewal

license if the Commission finds 1 or more_of the followin,

conditions;

L. Material misrepresentation_or fraud in the initial or
renewal application: .

2. The candidate, licensee, or managing agent has a history

or record of dishonesty:

The candidate, licensee, or managing agent has a history

or record of financial instability or irregularity, includ-

ing a record of misappropriation, conversion or irrgpular

withholding_or accounting _of money_belonging to

another:

The candidate, licensee, or managing agent has a history

or record of incompetence;

The candidate. licensee, or managing agent has a history

or record of gross negligence:

The candidate, licensee, or managing agent has a history

or record of bribery;

The candidate, licensee, or managing apent has a history

or record of willfisl or repeated disrepard of the require-

ments of Titlg 23, Chapter 3, Article 2:

A
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8. The candidate, licensee, or managing agent has 2 history
orrecord of causing, directly or indirectly, injury or loss
1o the public; or
9. The candidate, licenseg, or managing agent lacks the
education, experience, training, or skill to enable the
candidate, licensee, or managing agent to competently
discharge the duties and responsibilities of a licensed
employment agent. .
The Commission shall issue written findings and an order
granting or denying an employment agent license.
X the Commission denies an employment agent ficense, the
Department shall serve a copy of the Commissjon's written
findings and order upon the candidate or licensee within 5
days of the date the Commission issues its findings and order.
If the Commission grants a renewal application for employ-
ment agent license, then the Department shall provide the lic-
ensee with a renewed license within 5 days of the date the
Commission issnes its written findings and order,
If the Commission grants an initial application for employ-
ment agent license, the Department shall provide the candi-
date with written notification of that approval. The written
notification shall inclode a statement that the license
approved by the Commission will be issued upon receipt of
the annual fee required under AR.S. § 23-528 and that the
approval will expire within 45 days untess the fee is paid.

R20-5-310.

Pavment of Initial

i

I

Page 2957
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icense Fee Under

The Commission shall not issue an initial employment agent
license granted under this Article until the candidate pays the
license fee required under ARS8, § 23-528.

A candidate shall pay the license fee required under AR.S. §
23-528 within 45 days of the date the Commission grants the
initial application for emplovment agent license.

If a candidate fails to pay the license fee reguired under
A.R.S, § 23-528 within the time provided in this Sectiop, the
Commisgion shall deem the order approving an initial appli-
cation for employment agent license expired. In that event,
the Commission shall require the candidate to file a_new
application if the candidate still seeks licensing as an employ-
ment agent.

Volume 4, Issue #41
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R20-5-311,
aﬂd-llmedmﬁ—felhhwemgﬂwa—and—ﬂﬂpmglght to
Request 3 Hearing

A Filing-—cemplain

Burden of proof.

1. Except as provided in subsection (A)(2) and R20-5-324,
in all proceedings arising out of Title 23, Chapter 3.
Article 2, the candidate or licensee shall have the burden
of proof o establish that it has met the requirements of
AR.S. §23-521 et seq. and this Article.

2. Inrevocation and suspension hearings, the Commission

shall have the burden of proof to establish that the lic-
ensee commitied the acts descnbed in ARS § 23~
529(A).

Roles of Chair and Chief Counsel. - _

1. The Chair of the Commission or designee shall preside
over hearings held under this Article. Except as other-
wise provided in this Section, the Chair shall apply the
provisions of ARS. § 41-1062 to hearings held under -
this Article and shall have the anthority and power of a
presiding officer as described in AVR.S § 41-1062,

2. The Chief Counsel of the Commission shall represent -
the Commission in hearings held before the Commis-
sion. Upon direction_of the Chair of the Commission
and on behalf of the Commission, the Chief Counsel :
shall issue all notices and subpoenas required under this
Section, In the discretion of the Chief Counsel, the Chief
Counsel may assign an attorney from the Legal Divigsion

of the Commission to represent the Department,

C. Appearance by a party. i

1. Except as otherwise provided by law, the partreg may

e

. . i3 g . appear on their own behalf or through counsel.
A. A candidate or licensee shall have 30 days from the date the . -
- - - . - =
Commission findings and order is served under R20-5-309 to 2. When an atiomey appears or intends to gppear befole E'xttc‘amc appears or intends to appear befqrc

the Commission, the attomey shall notify the Commis-
sion_in writing, of the atfornev’s name, address, and
telephone number and the namg and address of the per-

request a hearing,
B. A reguest for hearing shell be in writing and signed by the
candidate or licensee or the candidate’s or licensee’s legal on on whose behalf the afforney appears.
representative, The candidate or licensee shall file the rcguest Fili L"—————‘—‘“l"ml"_d
for hearing with the Department. L. tling anc service,
C. The Commission shall deem its findings and order final if a L a‘;;enliheo'(‘g:cjn?fmtl]:ssms:igggvz:f}f;lgn:;:::cgetexﬁddg};ﬂ
request for hearing is not received by the Department within

=

the time specified in subsection (A ments required to be filed in this Section_with the Com-

the time specified in subsection (A). mission_shall be served upon the Chief Counsel of the

R20-5 -312 Reeords Hearmg nghts and Procedures Industrial Commission and upon all parties to the pro-
urate ords: ensee—sha COFFes ceeding.

2. Except as otherwise provided in AR.S. § 23-521, et seq.
and this Article, service of all documents upon the Com-
mission. candidate, licensee or applicant shall be by per-
sonal service or by mail. Personal service includes
delivery upon the Commission or party. Service by mail
includes every type of service gxcept personal service
angd is complete on mailing.

E. Notice of hearing,

1. The Commission shall give the parties at least 20 days
notice of hearing,

2. Anotice of hearing shall be in writing and mailed to the
address of the candidate or licensee as shown on the

application for employment agent license or upon the
' Volume 4, Issue #41 ' Page 2958  October 9, 1998
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candidate's or licensee’s representative if a notice of
appearance has been filed by the representative. In the
case of & fee diypute hearing, a notice of hearing shall be
mailed to the address of the applicant as shown on the
complaint and the licensee as shown on the answer, ifan
answer is filed. Tf no answer is filed, then the notice of
hearing shall be sent to the last known mailing address
of the licensee as shown on the records of the Commis-
sion.

3. A notice of hearing shall comply with the requirements
in ARS. §41-1061(B).

E. Evidence, -
1. The ¢ivil nules of evidence do not apply to hearings held
under this Section.
The partics mav make opening and closing statements
with the permission of the Commission if the statements
will be helpful to a determination of the issues.
All witnesses at a hearing shall testify under oath or
affirmation,
The parties may present evidence and conduct cross-
examination of witnesses,
Documentary evidence may be received into evidence
and shall be filed no later than 15 days before the date of
the hearing. Upon request or upon direction from the
Chair of the Commission, the Commission may issue a
subpoena fo the author of any document submitted into
evidence fo appear and testify at the hearing.
Upon written request by a party or upon direction from
the _Chair of the Commission. the Commission tayv
issue a subpoena requiring the attendance and testimony
of a wilness whose testimony is material. A subpoena
shall be requested no later than 10 days before the date
of the hearing, :

7. Upon written request by a party or upon direction from
the Chair of the Commission, the Commission may
issue a subpoena duces tecum requiring the production
of documents or other tangible evidence. The written
request by a party shall contain a statement explaining
the general relevance, materiality, and reasonable partic-
ularity of the documentary or other tangible evidence
and the facts to be proved by them.

Transcript. of Proceedings. Hearings before the Commission

shall be stenographically reported or mechanically recorded.

Any party desiring a copy of the transcript shall obtain a copy

from the court reporter.

R26-5-313.

mission

A. A decision of the Commission to deny an initial or renewal
application shall be based upon the grounds in R20-5-309%(B)
and ghall be made by a majority vote of the quorum of Com-
mission members present when the decision is rendered at a
public meeting,

B. A decision of the Commission to revoke or suspend a license
shall be based upon the grounds in AR.S. § 23-529 and shall
be_made by_a majority vote of the quorum of Commission
members present when the decision is rendered at a public
meeting,

C. A _decision of the Commission under R20-5-322(1)) shall be
based upon the grounds in R20-5-322(B) and shall be made
by a majority vote of the quorum of Commission members
present when the decision is rendered at a public meeting.

D. Within 30 days after the Commission renders a_decision at a
public meeting, the Commission shall issue a written deci-
sion_upon hearing which shall include findings of fact and
conclusions of law, separately stated.

*“October 9, 1998
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E. A Commigsion decision is final unless a candidate or licensee

requests review under R20-5-314 within 30 days from the
date the written decision is issued,

Request for Review

B
A. A party may request review of a Commission decision issued

under R20-5-31 filing with the Commission_a written
request for review no later than 30 days after the wriiten deci-
sion is mailed to the parties.

B. Arequest for review shall be based upon 1 or more of the fol-
lowing grounds which have materially affected the rights ofa

Irregutarities in the hearing proceedings or any order or

abuse of discretion depriving the party seeking review

of a fair hearing; .

sion, or any party to the hearing:

Accident or surprise which could not have been pre-

vented by ordinary prudence;

Newly discovered material evidence that could not have

been discovered with reasonable diligence and produced

at the hearing:

Excessive or insufficient sanctions or penalties imposed

at hearing: ) -

Error in the admission or rejection of evidence, or errors

of law occurring at, or during the course of, the hearing:

Bias or prejudice of the Department, Council, or Com-

mission: or

8 Thet the order, decision. or findings of fact are not justi-
fied by the evidence or are contrary to law.

A request for review shall state the specific facts and laws in

support of the request and shall specify the relief sought by

the request.

The Commission shal] jssne a decision upon review no later

than 30 days after receiving a request for review.

E. The Commission’s decision upon review is final unless a

candidate or licensee seeks judicial review as provided in
ARS. §12.901 et seq.

R20-5-315. LaberContraetors-Procedure for Investigation
and Disposition of Complaints Filed Under A.R.S. § 23-529

[13
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employment-agents:

A. A complaint described in AR.S. § 23-529 shall be filed with
the Department within 90 days of the date on which the event
giving rise to the complaint occurred.
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B. Upon receipt of a complaint, the Department shall conduct a
thorough investigation of the facts relative to the alleged mis-
conduct including obtaining a response from the licensee that
is the subject of the complaint. If, upon_completion of its
investigation. the Department determines that there is suffi-
cient evidence to warrant a revogation or suspension hearing.
the Department shall present its findings fo the Commission.
¥ the Commission agrees with the Department that there is
sufficient evidence to warrant 2 revocation or suspension
hearing, the Commission shall direct the secretary of the
Commission to serve the subject ficensee with a_ verified
complaint under AR.S. § 23-529. In addition to the require-
ments set forth in AR.S. § 23-528 the verified complaint
shall contain the factual findings of the Departrent and a
statement that the Commission shall_consider the fajlure of
the licensee fo appear at hearing fo be an admission of the
factual findings in the verified complaint.

€. Except as provided in AR.S. § 23-529. R20-5-312 R20-5-
313, and R20-5-314 povem hearing rights and procedures for
revocation and suspension hearings.

R20-5-316. TFalent—andMeodelingAgeneies—Reissuance of
Employment Agent License After Suspension under A.R.S. §
23-52

reportsas-the Departrnent-preseribes:

An employment agent, whose license has been suspended,

may file a reguest with the Commission after the Commis-

sion’s decision suspending the license is deemed final asking
that the license be reissued. The request for reissuance shall
be filed with the Department and shall include the following:

The grounds and facts supporting the request for reissu-

ance;

2. All action taken by the formerly licensed employment

. agent to correct, remedy. or address the reason that the

Commission suspended the license; and

Al information required in an initial application, unless

unchanged, in which case a verified statement that the

information required for an initial employviment apent
license is true and correct as originally submitted,

B. The Department shall review_the request for reissuance of
employment agent license for adminigtrative completeness
within 15 days of receipt of the request.

C. Within 60 days after the expiration of the time-frame

described in subsection (B), the Commission shall conduct a

bearing to determing whether the previously suspended

license should be reissued. The Commission shall reissue the
suspended license if it appears by substantial evidence that
the licensee has corrected or remedied the reason that the

Commission suspended the license and the licensee has not

engaged in any acts in violation of Title 23, Chapter 3, Arti-
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cle 2 or this Article during the time that the license was sus-
pended,

D, R20-5-312. R20-5-313 and R20-5-314 povern hearing rights
and procedure for this Section.

R20-5-317. H ' i §
Amendment of Employment Agent License
1&—. e epartes ST vestisate

>

A A licenset; Si‘li;il apply tc; the Department for an amendment
to its employment agent license 30 days before:

1. Chenging the name under which the employment agent
license is jssued: or

2. Changing the location of the employment agency.

The Department shall review a request for amendment and

shall issue an amended license 15 davs after receipt of a lic-

ensee's current license and the following, if applicable:

1. If the licensee chanpes the name of the emplovment
agency, the licensec shall submit an amendment or rider
of the surety bond showing the new pame: or

2. Ifthe licensee changes the licensee’s trade name, the lic-
ensee shall submit a copy of the registration of the new
trade narae with the Arizona Secretary of State and sub-
mit an amendment or rider of the surety bond showing
the new name.

Transfer or sale of license prohibited.

1. A licensee shall not transfer to another the licensee’s
employment apent license. .

2. A licensee shall not sell the licensee’s employment
agent license. A purchaser of a licensee's business shall
not operate the applicant-paid fee business until the pur-
chaser is licensed by the Commission under AR.S. §
23- 521 et seq. and this Article.

Before a licensee changes its legal statug or form of doing

business, the licensee shall file an initial application for an

employment agent license for the new business.

Relinguishment of license, .

1. A licensee shall give the Department 30 days written
notice before terminating or discontinuing buginess as
an employment apent.

2. Afiter receipt of a notice of infent fo terminate or discon-
tinue, the Department shall conduct an investigation of
the licensee's operation to determine whether the opera-
tions are in order and in compliance with AR.S. § 23-
521 et seq. and this Article. ’

3. If the Department determines that the licensee's opera-
tions are in order it shall notify the Heensee and the com-
pany issuing the surety bond that the Department
approves the discontinuance of the Heensee's business
and cancellation of the bond. If the licensee has made a
cash deposit, the Department shall instruct the State
Treasurer to return the gash deposit. After the Depart-
ment notifies the licensee of its approval to discontinue
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business, the licensee shall return its license to the
Department for cancellation.

If, after an investigation of the licensee's operation, the

Department determines that the licensee's operation is
not_in order (for example. vending claims. refund

claims), the Department shall not approve the cancella-
tion of the surety bond or return of the licensee's cash
deposit until the licensee resolves all pending matters to
the satisfaction of the Department.
Cangellation of the bond by the surety.
1. The Department shall provide written notice to a lic-
ensee within 5 days of a notice of cancellation of the
bond by the surety. A licensee shall submit a new bond
or cash deposit to the Department at least 10 days before
the existing bond is canggled,
If a licensee fails to provide to the Department a new
bond or cash deposit within 10 days before the cancella-
tion of the existing bond, the Department shall advise
the licensee in writing that the licensee may not act as an
emplovment agent from the date of the cancellation until
the date a new bond or cash deposit is received by the
Department.
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3. The repeated failure to maintain a surety bond or cash

deposit at all times constitutes pross negligence and
cause for disciplinary action under AR.S. § 23-529.
Disassociation of managing agent.
1. A lJicensee shall notify the Department within 10 days if
any managing agent is disassociated from a licensee,
2. At the time of disassociation, a licensee shall appoint
another managing agent vnless an existing managing
agent will be managing the employment agency without
replacement of the disassociating managing agent.
A newly appointed managing agent shall complete and
file a supplemental application within 30 days of
appointment.
A _pewly appointed managing agent shall take and pass
the written examination required by AR.S. § 23-526
and R20-5-306,
The Department shall advise a licensee whether an
application filed by a newly appointed managing agent
is deemed complete within 10 davs from the date the
application is filed. The Department shall issue findings
and_an order approving or disapproving the appointment
of the newly appointed managing agent within 435 days
of the date that the licensee is notified the application is
complete. The Department shall disapprove the appoint-

ment of the new managing agent if the Department finds
1 or more of the following conditions:

2. Material misrepresentation or fraud in the newly
appointed managing agent’s supplemental applica-
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ton:,

b. The newly appointed managing agent has a history
orrecord of dishonesty; ’

The newly appointed managing agent has a history

or record of financial instability or irregularity

including a record of misappropriation, conversion,

or_irregular withholding or accounting of money

belenging to another: \ _

The newly appointed managing agent has a history

or record of incompetence:

The newly appointed managing agent has a history

or record of gross negligence;

The newly appointed managing agent has a history

or record of bribery;
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g.  The newly appointed managing agent has a history
or record of willful disregard of the requirements of
Title 23, Chapter 3. Article 2;

h. The newly appointed managing agent has a history
or record of injury or loss to the public; or

i, The newly appointed menaping agent lacks the
education, experience, training, or skill to enable
the newlv_appointed managing apent to compe-
tently discharge the duties and responsibilities of a
managing agent.

6. The Department shall deem its findings and order issued
under subsection (G) final unless the licensee requests a
hearing before the Commission within 30 days of the
date that the findings and order is issued. The request for
hearing shall be in writing, signed by the licenses or the
licensee’s Jegal representative and filed with the Com-
mission. The Commission shall consider the factors in
subsection (G) when approving or_disapproving the
appointment of a new managing agent. R20-5-312, R20-
5-313. and R20-5-314 shall govern hearing rights and
procedure for a request for hearing filed under this sub-
section.

R20-5-318. Effect-of Rules-and Resuistions-on-ExistingTie-

ensees-Form of Books, Registers and Records

A 11censee. shall keep true and correct records of al! the busi-

ness transactions related to the business of an employment
agency. including records documenting all bona fide job
orders or referrals and copies of all advertisements of the lic-
ensee. The licensee shall ensure that all records are legible,
understandable and maintained in the office of the licensec
for at least 3 vears. '

In addition to the requirements of subsection (A), 2 licensce
shall maintain a summary record of the licensee's job orders
and referrals for the prior 3 years which is recorded on a form

containing the following:

Name of the individual communicating the job order;
Name of the individual communicating the job referral;
Date of the job order and the job referral;

Name of the individual recording the job order and job
referral;

Name and address of employer or company placing the
job order:

Name of individual to whom the applicant jg to report
for an interview;

Job title and basic requirements of the job contained in
job order and referral; and

Name of applicant referred.

R20-5-319. - Form and Requirements of Contracts

A. Contract terms and provisions. A licensee shall ensure that all

contracts between a licensee and applicant set forth in clgar

and unambignous terms the respective rights and obligations

of the applicant and licenses and include the following:

1. The name and address of the applicant and licensee:

2. A list of the current schedule of fees and charges
described in AR.S. § 23-530(A) and submitted to the
Comimission;
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A clear statement defining when the applicant becomes
obligated for the payment of a fee;
A clear statement describing the circumstances under
which the applicant is entitled to an adjustment. waiver,
or.refund of a fee;
A clear statement describing the services performed by
the licensee. including if applicable. the duration of the
contract; :
A staternent that the emplovment agengy is license
bonded. operates under the laws of Arizona, and is regu-
lated by the Industrial Commission of Arizona;
An acknowledement by the applicant that the applicant
has received a copy of the signed contract; and
Except for contracts between an applicant and a talent or
modeling agent, a staternent that emplovment is consid-
ered to be temporary when within 90 days after employ-
ment begins the employment is terminated through “no
fault” of the applicant, or the applicant voluntarily ter-
minates the employment with “just cause”.
The following statement shall be included in ali con-
tracts between an applicant and career counseling ser-
vice in_no smaller than 10 point bold face type: No
verbal or written promise or guarantee of any job or
employment is made or implied under the terms of the
contract’,
An applicant is deemed to have accepted a position when the
applicant agrees with an employer or company to start work
at an asreed-upon wage,
Except for contracts between an applicant and a falent or
modeling agent. all placements are considered permanent
unless the contract expressly states otherwise or within 90
dayvs after emplovment begins the employment is terminated
through “no fault” of the applicant, or the applicant voluntar-
ily terminates the employment with “just cause”,
D. A licensee shall provide the applicant a copy or duplicate
original of all documents signed by either or both the appli-
cant and licenses, . .
The durationt and terms of a contract entered into by a talent
or modeling agent and applicant shall nof ¢xceed 2 years, A
contract may be renewed or terminated by mutual consent of
the parties.
If a term of a contract entered into by a talent or modeling
agent. or applicant provides that the applicant’s compensa-
tion is paid directly to the talent or modeling agent by a com-
pany, the talent or modeling agent shall pay the applicant the
compensation received, less the talent or modeling agent’s
fee, no iater than 7 days after receiving the compensation
from the company. _
G. A talent or modeling agent shall not specify in a contract with
an applicant a higher rate of commission than that which is
on file with the Department. '
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- R20-5-320. Bona Fide Job Order
A. A licensee shall not offer or represent to an applicant a spe-

cific position without having 2 bona fide job order.

A licensee shall not misrepresent any matter in connection
with a bana fide job order.

A licensge shall not initiate contact with anv applicant at the
applicant's current place or places 6f employment for any rea-
son_related_to the licensee's employment agency business
without the applicant’s written permission.

R20-5-321. Bona Fide Job Referral

A. A referral from a licensee, other than 4 talent or modc!mg
agent, is bona fide when ali of the following are completed:
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1. The licensee informs the applicant of the name and loca-
tion of an emplover that has placed a bona_ fide job

order, inclhuding the name of the individual to whom the

applicant will report for an interview:

The licensee informs the applicant of the job specifica-

tions and salary range, including the nature, terms. and

conditions of the position;

The licensee informs the employer of the applicant’s

name and qualifications: and

4. The employer and applicant agree. either directly or by
authorized arrangement of the licensee, to meet for an
mterv1ew

A referral from a talent of modeling agent is bona fide when

all of the following are completed:

1. The talent or modeling agent informs the apg]mant of
the name and jocation of a company that has placed a
bona fide job order;

2. The talent or modeling agent informs the applicant of
the time and duration of the contracted enpagement and
the amount fo be paid to the applicant for the enpage-
ment; and

3. The talent or modeling agent gives the applicant a
description of the entertainment or services to be per-
formed by the applicant. including the nature. terms, and
conditions of the position. and if applicable, the number

of performances per day or week required of the appli-
cant.

0
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Submission and Approval of Fee Schedule and

Receipts by Commission

A,

0

™

R20-5-323.

A.

" October 9, 1998 _

The Department shall not apprgvc a fee schedule or receipt
submitted by a candidate or licensee unless the schedule or
receipt is in a form that is reasonably understandable by
applicants. .

The Department shall consider the following factors in deter-
mining the reasonableness of a fee under A R.S. § 23-530(B):
1. The fee customanlx charged in the locality for similar
employment services;

The time and Iabor required of the candidate or licensee;
The skill required to perform the employment services
properly: and
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or licengee performing the employment services.

A licensee may change its schedule of fees by filing an
amended schedule of fees with the Department. The licensee
shall not use the amended schedule of fees until the schedule
has been approved by the Department.

Except as provided in _R20-5-308, the Department shall
review a licensee’s amended schedule of fees within 30 days
from the date of filing and shall issue a written order approv-
ing or disapproving the schedule of fees. The Commission
shall deem an order approving or disapproving the schedule
of fees final unless a licensee requests a hearing within 30
days after the order is issned. R20-5-312, R20.5-313. and
R20-5-314 shall govern heatings held under this subsection.

Fees for Services

Under AR.S. § 23-530 and subject to subsection (D), a lic-

enseg, other than a talent or modeling apent or career counse-

lor, may charge an applicant a fee when any of the following

gcour:

1. The applicant sccepts emgloment as a result of a bona
fide job order;

2. The applicant accepts employment as 2 result of a bona
fide job order and fails to report for work, except when
justifiable circumstances prevent the applicanf from

an

The experience, reputation, and ability of the candidate

B.

D,

E.

F.

G
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reporting to work. For purposes of this Section *justifi-

able circumstances’ include death of an_applicant or

family member, serious physical or psychological ill-

ness or condition of an_applicant or family member or

“just cause’ as defined in R20-5-323(F);

3. The applicant fails to secure or does not accept a posi-
tion_to which the applicant was originally referred but
accepts another position with that emplover or with any
employer to whom the 1st emplover refers the applicant
within 6 months as a result of the original referral by the
licensee: and

4. The applicant informs ancther person of the availability
of the position described in the referral by the licensee
and that person accepts the position within 6 months
after the date of the referral,

LUnder AR.S. § 23-530 and subject to subsection (D), a talent

or_ modeling agent may charpe an spplicant a fee when the

the applicant is sent under a bona fide referral.

Under AR.S. § 23-530 and subiect fo subsection (D), a

carcer counsclor may either charge an applicant a fee after

require payment in advance of services, if the career counse-
lor provides a prompt refund to the applicant when services
are not provided.

Computation of a fee by a Heensee other than a talent or mod-

eling agent or career counselor.

1. A licensee shall not charge a full fee but may charge an
adjusted fee to an applicant who starts work but before
the expiration of 90 days stops work for the following
2. The applicant or family member dies,

b. The applicant or family member suffers a serious
physical or psychological illness or condition, -
The applicant is discharped ‘without fault’, or
The applicant resigns with ‘just cause’.

A licensee shall not charge more than 50% of the sched-

uled fee to an applicant who fails to report to work with-

out good reason or voluntarily terminates employment
without just cause within 30 days of starting employ-
ment,

For purposes of computing a fee. termination “for cause™ or
“with fault” means a lawful or legal termination “for cause”
or “with fault” under the laws of this State which may include
termination for the following reasons:

Unexcused absence from work; *

1

2. Intentional violation of employer work rules; or

3. Incapacitation or inability to perform work duties due to
alcohol, drugs, or illepal substances or agents.

cause” for voluntarily terminating employment when the

conditions of employment were either misrepresented or

withheld from the applicant and those conditions, if known,

would canse the applicant io reasonably refuse employment.
Refund of a fee,

1. A licensee shall immediately refund to an applicant the
entire fee paid by the applicant if following a bona fide
lob order the applicant is not permitted to. or is unable to
start work, as a result of justifiable circumstances as
defined in R20-5-323({AY(2).

A licensee shall immediately refund to an applicant the
entire fee paid by the applicant if the licensee fails to
provide or deliver the services or products agreed upon
in the contract between the licengee and applicant.
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Fee Disputes

A. Complaint afleging refund dispute.

[
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An applicant alleging that a licensee has failed to refund
a f_ﬁ:e that the applicant is_entitled to receive may file a
wr!tten notarized complaint with the Department. The
written complaint shall be filed within 90 days of
demanding a refund from the licenses. The applicant
shall make the written complaint under oath and include
the following information:

The name and address of the applicant;

The name and address of the licenses apainst
whom the complamt is filed;

The factual allegations of the applicant along with
any supporting documentation:

The relief requested by the applicant: and

All steps taken to informally resolve the dispute
between the applicant and licensee.

The Department shail serve the licensee a copy of the
complaint by certified mail within 5 days of receipt of
the complaint,
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Answer.

1

2

3.

A licensee shall respond to a complaint filed against it
by filing an answer with the Department within 10 days
after the complaint is mailed.

The licensee shall attach to the licensee’s answer copies
of all receints, agreements, or contracts relevant to the
dispute.

The Department shall mail the applicant a copy of the

licensee's answer within 10 days of receipt of the
answer, ‘

Investigation and determination by Department.

1.
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tained in a complaint and answer to determine whether a
fee charged by the Jicensee complies with A.R.S, § 23-
321 ¢t seq. and this Article. At the request of the parties
or on its own motion, the Department may schedule an
lr_lforma! meeting between the applicant, licensee and
director of the Department. The Department shall con-
vene the informal meeting for the purpose of obtaining
information to assist the Department in its investigation
of the refund dispute. :

Within 90 days after receipt of the answer, or the com-
pla_int if no angwer is filed, the Department shall issue
\"Vntten findings and an order setting forth jts determina-
tion of the refund dispute.

The Department shall mail a copy of its findings and
order upon the applicant and licensee by mail at the last
known address of the applicant and licensee.

The Department shall deem its findings and order final .

unless within 30 days from the date the findings and
o.lfder is mailed, the applicant or licensee, or an autho-
Lized representative of the applicant or licensee, requests
& hearing before the Commission.

Commission Hearing and Decision.
1

Hearing rights and_procedures shall be governed by
R20-5-312,

An applicant shall have the burden to establigh that the
applicant is entitled to a_refund.

Bf_iscd on the evidence presented at hearing, the Com-
,rplssion shali determine whether the fee charged by the
licensee complies with the reguirements of AR.S. § 23-
521 et seq, and this Article entitling the applicant to a
tefond of the fee. The Commission shall issue written
findings and an order setting forth its determination, The
Commission decision is final unless a party requests

[

5.

review within 30 davs from the date the decision is
issued.

A party may request review of a Commission decision
issued under this subsection by filing with the Commis-
sion a written request for review no later than 30 days
after the written decision is mailed to the parties. The
request for review shall be based upon 1 or more of the
grounds set forth in R20-5-314 (1) that have materially
affected the rights of a party. The request for review
shall state the specific facts and laws in support of the
request and shal! specify the relief sought by the request.
The Commission shall deem its decision upon review

final unless an applicant of licensee secks review as

required by AR.S. § 23-532(C).

R20-5325. Determining Right of Referral and Placement
As between 2 licensees, the licensee entitled to a fee is the licensee

that first completes a bona fide referral. However, if after the expi-
ration of 6 months from the date of a referral by a licengee to an
employer, no active interest or consideration is being given the
applicant by the emplover through the original referral, and a 2nd
licensee, who has a bona fide job order from the employer, refers

the same

licant to the same emplover and the applicant secures

employment as a resuit of the 2nd referral, the 2nd licensee is enti-
tled to the fee.

R-20-5-326. - Advertising

In_addition to the provisions of AR.S. § 23-534, the Department
shall deem advertising false, misleadine, or misrepresentative if
the advertisement fails to conform to the following requirements:

1.
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An advertisement shall carry the name under which the
agency is licensed to do business and shall state that the
business is an_applicant-paid service or includes an
applicant-paid service. An agent may abbreviate in an
advertisement “applicant-paid service” as “app-pd sve”. -
An agent may abbreviate in an advertisement the pame
under which the apency is licensed to do business pro-
vided that an agent does not abbreviate its licensed name
by using injtials only pnless initials_are a part of the
name under which the agent is licensed;

| an advertisement is for a specific position, it shall be
based upon an actual bona fide job order with the lic-
ensee and available at the time the advertisement is
printed;
An_advertisement shall not use a post office box num-
ber, a press_box number, an associate name, an
employer or counselor name, a telephope number oply
or any other “blind” address;

An advertisement shall be canceled when a position is
known to be filled or when knowledge is available that
the position i3 not available; _ )

A position shall not be advertised at maximum pay only.

A position may be advertised at a range from minimum
to maximum, or by the words “to a maximum or $” or

“t5 % The word “oper’” or the symbol “$3%” may not
be used as a substitute for the salary of any position or
positions ip an advertisement;

An advertised position that requires or may require
travel 50 miles bevond the city in which the newspaper
or medium is published shalt state that the position is not
local;

A iob title shall appear in an advertisement and shall be
reasonably descriptive in accordance with the type of
work to be performed: _

An advertisement for a position within the agency itself

October 9, 1993
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5. An adverisement shall not state “guarantees a job”, as conducting the business of a talent apent in this state if no
“guaranteed results” or words of similar import: fees are charged to applicants for:
10. If the advertisement is a display or prom otional adver- 1. The production of theatrical or musical arts or stage
tisement an.d does not list a pammlllar position, it shall shows consisting of responsibility for an entire program:
£ the licensed pame_of the licensed emplovment 2. Acting as exclusive business or personal manager for a
agency. . talent and not referring talent and models to jobs; or
11, An advertisement ghall not state or imply that the 3 Casting service
* = >
licensed employment agency has access to an ‘an __g____s_. . .
unpublished job market” or ‘hidden joh market’: and B. talent or modeling agency shall investigate anv compan
12. An advertisement for a career counseling service shall who offers employment to a talent or model to reasonabl
not state of imply the following: ensure that the company has not defaunlted in the pavment of
a. The exjstence of specific or general job openings: salaries, fees, or other compensation to talents and models the
b. Snecia] contacts: w‘l
& ;I‘c_ip—_________p___g_l:nss'ucce erformance of clients in percentage R20-5-329. Employment Agencies Acting Without 2 License
d  Prospective increase in income as a result of utiliz- A. The Department shall investigate the nature and scope of the
" ing the career counseling service: business of any person, firm, corporation, or association
e. The number of interviews or job offers likelv to be when the person, firm, corporation, or agsociation appears to
£. 116 DUMDET Of MICTVIEWS Or 10D OTIers HKely (0 De ™ o Y
obtained as a result of utilizing the career counsel- megt the definition of an “employment agent” in R.5.§23-
ing service; and 521, but is operating without an emplovment agent license,
£ The time within which it is likely that a new posi- B. The Department’s investigation may include requestine writ-
tion will be found. ten reports from the person. firm, corporation. or association
in question, inspecting relevant records, and securing state-
R20-5-327. Labor Contractors ) ments or depositions from witnesses,
A‘““—‘———"-“i——*——p—-—a—L*gmlapgr dc:;ntr}a ?:or 18 1ot con, éd“md i }l;wate e? ht) rtnhent & ;ﬂt C. If after a thorough investipation, the Department determines
provided the labor contracior dogs not c ’a:ge a fee to the worker that the person, firm, corporation. or association is conduct-
who is contracted 1o the labor contractor’s customer or client and ing the business of an emplovment agent in Arizona without
meets the definition of a labor contractor under this Article. an_eruployment asent ficense. the Department shall submit
R20-5-328. Talent and Modeling Agencies the entire ecord of its investigation, along with the Depart-
A, All talent or modeling agencies meeting the definition of an ment's findings, to the appropriate law enforcement agency
employment agent in AR.S, § 23-521(A) are subject to the for criminal prosccution in accordance wiih the provisions of
provisions of AR.S § 23-521 et seq. and this Article, except ARS. §23-536.
that the Department shall not consjder the following activities
October 9, 1998 a4 Page 2965 Volume 4, Issue #41



